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Kinh thua Quy dai biéu va ban doc!

Theo Chudng trinh hoat dong clia Qudc hdi khoa XV, tai ky hop thi 2, Quoc hoi sé
thdo luan, choy kién vé du an Luat sira doi, bd sung mot s6 diéu clia Luat S& hitu tri tué.
V@i lan stra doi, bo sung nay, Quoc héi cling nhu cUr tri cd nude mong muoén khung thé
ché vé sd hifu tri tué sé dugc hoan thién theo hudng khuyén khich sang tao, bdo dam
tinh 6n dinh, théng nhat, dong bd, minh bach, kha thi, quyén sd hitu tri tué dugc bao vé
va thuc thi hiéu qua, dong thdi nang cao hiéu luc, hiéu qua quan ly nha nudc vé sd hitu

tri tué, gdp phan thuc day phat trién kinh t€, van hoéa, xa hoi cla dat nudc.

Pé cung cap thém thong tin tham khao, phuc vu Qudc hoi, Thu' vién Qudc hoi to chirc
bién soan va phat hanh Thong tin tham khao s6 3/2021vé Sa& hitu tri tué.

An pham bao gém 17 bai nghién clfu va bai gidi thiéu dugc sap xép theo 05 chuyén
muc: Van dé va Chinh sach, Lap phap nudc ngoai, Thong tin dinh lugng, Gidi thiéu an
pham, Tai liéu so. Cac bai viét dudc thuc hién bdi cac chuyén gia va doi ngl nghién cliu
clia Thu vién Quoc hoi. Viéc bién tap cac bai viét dua trén tinh than xem xét can trong,
bién tdp ngdn ngon, dam bao tinh khach quan cla van dé dong thai ton trong y kién cua
tac gid. Vivay, quan diém trong cac bai viét thudc vé tac gid, khong phan anh quan diém

clia Thu' vién Quéc hoi.

Thu vién Quoc hoi xin tran trong guri dén céc vi Pai biéu Quoc hoi va quy ban doc dé
nghién clru, tham khao. Chung t6i rat mong nhan dudc phan hoi tir quy vi dé ngay cang

hoan thién va nang cao chat lugng Thong tin tham khao trong cac s6 An pham tiép theo.

Tran trong,
THU VIEN QUOC HOI
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VAI TRO GUA I.UAT | HUU THI TUE
TRONG BOI GANH CHUYEN BOI SO
QUAC GIA

I. Béi canh

Trong lich s, méi mét cudc cach mang
cong nghiép (CMCN) déu xuat phat tu
nhifng déi ma&i sdng tao va mang lai nhirng
thay doi dang ké vé cong nghé nhu: CMCN
1.0 gan vdi nhifng sang ché dong co, CMCN

1. Van phong luat st NHQuang & Cong su

Ls. Nguyén Hung Quang
Ls. Phuing Quang Cudng’

(Anh minh hoa, nguén: website: aicenter-itp.edu.vn)

2.0 gan vdi nhifng sang ché lién quan dén
dién luc, CMCN 3.0 md ra cac cong nghé ky
thuat so (vién thong, may tinh va internet).
Céc cu6c CMCN nay déu gan vdi su phat
trién cha ché do phap ly vé quyén S& hiru tri
tué (SHTT). O cap dd qudc té, su phat trién
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Luat SHTT gan vdi viéc thong qua Hiép dinh
vé c4c khia canh lién quan dén thugng mai
cla quyén SHTT (TRIPS). Hiép dinh TRIPS
tao cd sd phap ly cho viéc cong nhéan, pho
bién cac thiét k&, bo tri mach tich hgp gitra
cac nudc thanh vién To chic thuong mai
thé gidi (WTO), thac day doi mdi, chuyén
giao va pho bién cong nghé.

CMCN 4.0 la cudéc cach mang coéng
nghiép gan vdi chuyén doéi sé va lam thay
doi mot cach tong thé va toan dién tat ca
cac khia canh clia dgi song kinh té - x& hoi.
Viét Nam da tham gia chd dong va tich cuc
vao cudc CMCN 4.0 & cap chién lugc quoc
gia va doanh nghiép. Ké tU nédm 2019, Ban
Chap hanh Trung uaong da cé Nghi quyét s
52-NQ/TWveé motsé chutruang, chinh sach
chi dong tham giacudc CMCN 4.0, trong do
nhan manh yéu cau cap bach dé day nhanh
qué trinh chuyén doi s6. Thu tudng Chinh
phu ban hanh Quyét dinh s6 749/Qb-TTg
phé duyét Chuong trinh chuyén doi sé quoéc
gia dén ndm 2025, dinh hudéng dén 2030,
v3@i cdc muc tiéu: Chuang trinh chuyén doi
s0 quoc gia nham muc tiéu kép la vira phat
trien Chinh pha s, kinh té€ so, xa h6i so, vira
hinh thanh cac doanh nghiép cong nghé so
Viét Nam c6 nang luc di ra toan cau, véi mot
so chi s6 cd ban, ndng cao nang luc canh
tranh cdia nén kinh t&; phat trién xa hoi so,
thu hep khoang cach sé'.

Dai hoi Bang Xl cling da dat ra yéu cau
day manh nghién clu, chuyén giao, Ung
dung tién b khoa hoc va cong nghé, doi
mdi sdng tao, nhat la nhirng thanh tuu cda
cudéc CMCN 4.0 dé khoa hoc va cong nghé
thuc su' la dong luc chinh cua tang trudng
kinh té. Thic day manh mé chuyén doi s
qudc gia, phat trién kinh té s6, xa hoi s6 dé
tao but pha vé nang cao nang suat, chat
lugng, hiéu qua, stic canh tranh cla nén
kinh t&%,

Chién lugc phat trién kinh té - xa h6i 10
nam 2021-2030 da xac dinh khoa hoc, cong
nghé, doi mdi sang tao va CMCN 4.0 dang
dién bién rat nhanh, dot pha, tdc dong sau
rong va da chiéu trén pham vi toan cau.
Khoa hoc, cong nghé, déi mdi sang tao
ngay cang trd thanh nhan té quyét dinh doi
vdi nang Iuc canh tranh cdia moi quéc gia.
Cong nghé sob sé thuc day phat trién kinh
t€ sO, xa hoi s6, lam thay doi phuang thurc
quan ly nha nudc, mé hinh san xuat kinh
doanh, tiéu dung va ddi song vén hoéa, xa
hoi®, phat trién manh khoa hoc, cdng nghé,
doi mdi sang tao va chuyén doi so la dong
luc chinh cliatdng trudng kinh té€. Thuc hién
chuyén doi so trong quan tri quoc gia, quan
ly nha nudc, san xuat, kinh doanh, to chirc
xa hoi va quan ly tai nguyén qudc gia. Day
nhanh chuyén doi sé doi v8i mét s6 nganh,
[inh vuc da cé diéu kién, ddc biét 1a khu
vuc doanh nghiép nhd va vira, i'ng dung

1. Quyét dinh s6 749/QH-TTg cua Tha tudng Chinh phi ngay 03 thang 06 ndm 2020 (Muc Il — Muc tiéu cd ban)
2. Van kién Pai hdi Bai bi€u toan quéc I1an thd Xl Pang Cong sén Viét Nam, Nha Xuét ban Chinh tri quéc gia

Su that - 2021, Tap 1trang 46

3. Chién lugc phét trién kinh té - x4 h6i 10 ndm 2021-2030, Muc 1.1
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va phat trien cong nghé mdi, uu tién cong
nghé so, két n6i 4G va sau 5G, tri tué nhan
tao, cong nghé chudi khéi (blockchain), in
3D, internet két ndi van vat, an ninh mang,
nang lugng sach, cong nghé moi trudng dé
chuyén doi, ndng cao ndng suat, hiéu qua
clianén kinh t&'.

CMCN 4.0 du mdi bat dau chua day mot
thap ky nhung da lam gia tang rat nhiéu
céc bang sang chg, giai phap hitu ich. Theo
T6 chirc SHTT Thé gidi (WIPO), néu téng s6
ho s dang ky bang sang ché trén toan thé
gidi trong nam 2011 chi han 2 triéu dadn, thi
dén nhirng 2018 va 2019 da Ién dén han 3

triéu dan? Trong cong nghé va vién thong,
su phat trien nhanh chéng cuta dién thoai
di dong tu dién thoai dén dién thoai thong
minh, su gia tang lién quan cda cac Ung
dung di dong da lam gia tang cac sang ché
dugc dang ky trén toan cau. Trong khi do, so
vdi cac quoc gia dirng dau vé sang ché thiso
lugng sang ché clia Viét Nam con qué khiém
ton (xem Biéu do6 1). Van dé nay dat ra nhifng
giai phap dé thuc day ndng luc nghién clru
khoa hoc ky thuat (KHKT), nguon von dau
tu cho KHKT, thé ché phap luat vé KHKT va
SHTT can phai dap Ung dudc yéu cau vé su
phat trién ctia CMCN 4.0°,

Biéu d6 1: S6 lugng dan sang ché tai 10 qudc gia nhiéu nhat va Viét Nam

(Nguén: WIPQ)

1. Chién Iu'gc phét trién kinh té€ - x4 hdi 10 ndm 2021-2030, Muc V.2

2. WIPQ, World Intellectual Property Indicators 2020.

3. Bachir Abou Chakra, Innovation &IP at the Core of the 4th Industrial Revolution, https://www.tamimi.com/law-
update-articles/innovation-ip-at-the-core-of-the-4th-industrial-revolution/
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Il. Luat SHTT v@i yéu cau vé chuyén
doi sé quoc gia

C4c doi tugng SHTT trong cuéc CMCN
4.0 nhu internet van vat (loT), df liéu I8n
(big data), tri tué nhan tao (Al), cong nghé
phan mém déu lién quan dén 3 linh vuc
chinh: (i) cong nghé 16i (bao gom phan
cling, phan mém va giao thic két noi) la
cac cong nghé cho phép bién céac thiét bi
trd nén thong minh va két ndi vdi internet;
(ii) cong nghé Ung dung (bao gom phan
tich dir liéu, phuang phap bao mat, tri tué
nhan tao... str dung gilfa cac thiét bi cé kha
nang két nodi vdi nhau; (iii) Iinh vuc Ung
dung (U'ng dung céac cong nghé trong thiét
bi phuc vy, ho trg ca nhan, gia dinh, doanh
nghiép) thong qua internet. Van dé nay doi
hoi co ché bao vé quyén SHTT can phai bao
dam tinh thuan Igi, sdng tao cho cac doanh
nghiép hoat dong trén mai trudng internet,
mang vién thdng phat trién.

TUthuctien cac quy dinh clda LuatSHTT
hién hanh va dé ho trg qua trinh chuyén doi
sO quoc gia, Du thao Luét stra doéi, bd sung
mot s6 diéu cua Luat SHTT (Du thao Luat)
can tap trung vao mot so van dé sau:

1. Vé quyén tac gia

Nhu da phan tich & trén, cac doi tugng
SHTT mdi va cd ché bao vé quyén SHTT can
phai cd tinh xuyén bién gidi trén modi trudng
internet trong thai ky CMCN 4.0. Hién tai,
Du thdo Luat da bo sung cac hanh vi bi coi
la xam pham quyén tac gia trong (‘ng dung
cong nghé nhu: cd y hly bd hoédc lam vo

hiéu cac bién phap cong nghé hru hiéu
bdo vé quyén do tac gid, chld sd hltu quyén
tac gid thuc hién dé bdo vé quyeén tac gia
doi véi tac pham cta minh; co y xéa, g& bd
hodc thay doi thong tin quan ly quyén ma
khong dudc phép cua tac gia, chd sé hiiu
quyén tac gia khi biét hodc c6 co sd dé biét
viéc thuc hién cac hanh vi do sé tao kha
nang/diéu kién thuan Igi hodc che giau
hanh vi xam pham quyén tac gid; cd y phan
phoi, nhap khau dé phan phoi, phat séng,
truyén dat hodc cung cap dén céng chung
ban sao tac pham khi biét hodc co6 cd sd
dé biét thong tin quan ly quyén da bi xoa,
gd bo, thay déi ma khong dudc phép cua
chu s& hitu quyeén tac gia. Nhirng quy dinh
b6 sung nay la can thiét dé bao vé tét hon
quyén tac gia nham khuyén khich dugc su
sang tao trén cac moi trudng internet va
vién thong.

Ngoai ra, Du thao Luat cling quy dinh
thém cac hanh vi xdm pham quyén lién
quan, trong do, c6 hanh vi xam pham
quyén cula nha san xuat ban ghi am, ghi
hinh; xadm pham quyén cla t6 chic phat
song; co y huy bd hodc lam vo hiéu ma
khong dudgc phép doi vdi cac bién phap
cong nghé hru hiéu bdo vé quyén do chu
sd hifu quyeén lién quan thuc hién dé bao
vé quyén cla minh; gidi thiéu hodc cung
cap dich vu khi biét hodc co6 cd sd dé biét
thiét bi, sdn pham, linh kién hodc dich vu
dé dugc san xuat, str dung nham vo hiéu
hoda bién phap cong nghé hitu hiéu bao vé
quyeén lién quan.



“ THU VIEN QUOC HOI - THONG TIN THAM KHAO

Bén canh dé, Du thdo Luat bo sung cac
quy dinh vé quyéntu'bdové détaodiéukién
cho chu thé quyén SHTT c6 thé ap dung
cac bién phap cong nghé hitu hiéu bao vé
quyén, duathéngtin quanly quyén hoac ap
dung céac bién phap cong nghé khac nham
ngan nglra hanh vi xdm pham quyén SHTT;
yéu cau to chirc, cd nhan co hanh vi xam
pham quyén SHTT phai cham dut hanh vi
xam pham, g& bo va xda ndi dung vi pham
trén moi truéng mang vién théng va mang
Internet cong cong, xin 16i, cai chinh cong
khai, boi thudng thiét hai.

Nhirng quy dinh bd sung néu trén cling
phu hdp vdi cac quy dinh clia Hiép dinh Doi
tac Toan dién va Tién bo xuyén Thai Binh
Dudng (“Hiép dinh CPTPP") vé céc nha
cung cap dich vu Internet: "Pé tao thuan
Igi cho hanh dong hiéu qua nham xu ly vi
pham, moi Bén phai quy dinh trong luét
cla minh céc diéu kién ma Nha Cung cép
Dich vu Internet phdi dap Ung dé hudng
cac han ché mién trur..." tai Biéu 18.81, Diéu
18.82. Bén canh do, Du thao Luat cling bo
sung thém quy dinh vé trach nhiém phéap
ly vé quyén tac gia, quyén lién quan doi vdi
doanh nghiép cung cap dich vu trung gian
(nhu cac doanh nghiép s& hifu cac mang
x4 hoi, dién dan...). Trong dé, doanh nghiép
cung cap dich vu trung gian dugc mién tris
tradch nhiém phép ly déi vdi hanh vi xam
pham quyén tac gid va quyén lién quan

Xay ra trén moi trudng mang vién thong
va mang Internet cong cong lién quan dén
viéc cung cap hodc s dung dich vu cua
minh trong moét s6 trudng hgp dudc quy
dinh tai Du thao Luat. Quy dinh nay cling
nham tao ra hanh lang phap ly bao dam an
toan cho cac doanh nghiép cung cép dich
vu trung gian va gan trach nhiém cua ngudai
dua noi dung [én cédc nén tang, hé thong co
sd hatang do, thuc day cho hoat dong sang
tao clia cac chu thé khac cung cap cac noi
dung, 'ng dung quyén SHTT.

2. Vé sang ché va kiéu dang cong nghiép
(KDCN)

Hién nay so lugng don dang ky sang ché
cla Viét Nam con rat thap so vdi thé gidi,
déc biét la cac sang ché trong céc Iinh vuc
cong nghé lién quan dén CMCN 4.0. Theo
WIPOQ, céc sang ché trong céac linh vuc cong
nghé thong tin hién chiém khoang 30%
tong s6 cac don sang ché dugc nop trong
cac ndm 2008, 2013 va 2018". Trong khi dg,
@ Viét Nam céc sang ché lién quan dén céac
linh vuc nay chiém khoang 19,2% tong s6
cac sang ché dugdc dang ky tai Viét Nam?.
Nhu da phan tich, phap luat vé SHTT cling
can phai tao dugc hanh lang phép ly thuan
tién cho viéc ddng ky sang ché va KDCN,
dong thai phai c6 cac bién phap du manh
mé dé cd thé bado vé dugc quyén SHTT cla
cac chu sd hiru.

1. WIPO, World Intellectual Property Indicators 2020, trang 40.
2.CucSHTT, tract'uthéngké, http://wipopublish.ipvietnam.gov.vn/wopublish-search/public/patents 20&query=*:*
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Trong lan stra doi nay, Du thao Luat mdi
chi stra doi boé sung quy dinh vé hiéu luc
clla ngay ndp dan sang ché hoac ngay uu
tién dé xac dinh thai diém cua “tinh mai”
trong don dang ky sang ché. Viéc stra doi
nay la can thiét trong bdi canh cac sang
ché ngay mot nhiéu vdi muc do tap trung
trong Mot so Iinh vuc rat cao, dac biét la
trong céc linh vuc cong nghé lién quan dén

CMCN 4.0 (xem Biéu do 2). Boi vdi in 3D,
san pham cula cong nghé nay sé cho ra cac
hinh mau khac nhau ma céc hinh mau dé
cling dugc coi |a san pham cua tri tué tao
ra. Du thao Luat da slra doi dinh nghia vé
"KDCN" ré rang han dé dap (ng dudc cong
tac bao ho quyén SHTT doi véi KDCN dé han
ché nhifng xam pham quyén SHTT trong
hoat dong in 3D.

Biéu dd 2: Cac don sang ché trong linh vu'c cong nghé lién quan dén CMCN 4.0
dudgc cong b6 2008, 2013, 2018

Doi vdi cac sang ché, tdc pham khong
phai do con ngudi tao ra, hién Luat SHTT
mdi chi xac dinh quyén tac gia doi vdi sang
ché, KDCN, thiét ké bo tri do con ngudi tao
ra (Piéu 122). Van dé dat ra la doi vdi cac

(Nguén: WIPO)

sang ché, KDCN, thiét ké bo tri dugc sang
tao bdi tri tué nhan tao mdi, chuong trinh
may tinh khéng can su can thiép cla con
nguai thi xr ly nhu thé nao. Vi du nhu mot
hé thdng tao nhac cho tro choi dién tur ti
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phan mém sang tao ma khong dudc bao ho
thi co thé sé lam gidm kha nang dau tu phat
trién nhirng san pham nay do khong dugc
phap luat bao vé. Pay |a mot van dé ma Du
thao Luat chua dé céap tdi.

3. Vé chuyén doi s6 trong kinh doanh

CMCN 4.0 cliing mang dén nhifng vy
tudng, phucong phap, mé hinh kinh doanh
mdi... Do do, Luat SHTT cling can phai dap
(ng xu thé phat trién nay. Du thao Luat d3
b6 sung quyén dang ky “nhan hiéu la dau
hiéu &m thanh thé hién dudc dudi dang do
hoa". Quy dinh nay cua Du thao Luat cling
phU hgp vdi Hiép dinh CPTPP, biéu 1818
vé nhan hiéu: "Khéng Bén nao dugc yéu
cau, nhu mot diéu kién dé dugc dang ky,
la dau hiéu phai nhin thay dudc, cliing nhu
khéng Bén nao dugc tir choi dédng ky mot
nhan hiéu chi vdi ly do rang dau hiéu cau
thanh nhan hiéu do la @m thanh. Thém vao
dé, moi Bén phai no luc hét siic dé dang ky
nhan hiéu mui. Mot Bén c6 thé yéu cau phai
c6 ban mo ta ngan gon va chinh xac, hoac
ban thé hién dudi dang do hoa, hoac ca hai
néu phu hgp, ctia nhan hiéu”.

Tuy nhién, néu Du thao Luat chi xac
dinh "nh&n hiéu la dau hiéu am thanh thé
hién dugc dudi dang d6 hoa" thi céc van
ban hudng dan thi hanh sau nay can luu
y t8i phuong phap xéc dinh dac diém nay
la do hoa cuia song am hay ca bao gom
hinh dnh cla ndt nhac. Pay ciling la van

dé can luu tdm dé viéc 4p dung dudc dé
dang han.

4.Veé cd ché xac dinh thiét hai

Quy dinh cua Luat SHTT hién hanh xac
dinh thiét hai do hanh vi xam pham quyén
SHTT dua trén cd sd thiét hai vé vat chat
va tinh than (Piéu 204). Tuy nhién, xac
dinh thiét hai vé vat chat trén moi trudng
internet 1a rat khd. Badi vi, cac tdc pham
dugc sao chép trai phép trén moi trudng
internet rat nhanh va cé muc d6 phat tan
rat I6n. Trong trudng hdp nay, chu sé hitu
quyén tac gia khong thé kiem soat dugc so
lUgng ngudi truy cap trai phép dé danh gia
thiét hai. Van dé nay can dudc quy dinh tai
Du thdo Luat dé thao g& nhirng vudng mac
nhu da néu trén.

Su phét trién cua khoa hoc va cong
nghé sé hinh thanh, xuat hién céc hinh
thirc mdi, cac chudi cung 'ng mdi. DU thao
Luat stfa doi, b6 sung mot so diéu clia Luat
SHTT da khac phuc t6i da nhirng vudng
mac, bat cap vé dang ky, xac 1ap va thuc thi,
bdo vé quyén SHTT trén khong gian mang
va céac giadi phap ky thuat, sdng ché trong
moi trudng s6 nhdm ho trd cho cong cudc
chuyén doéi so qubc gia. Dé Luat stra doi, bo
sung mot so diéu cla Luat SHTT phat huy
dugc tdc dung trong cong cudc chuyén doi
s0 quoc gia, nha nudc can co cac bién phap
bdo dam t6 churc thuc thi quyén SHTT mot
cach hiéu qua va nghiém minh./.
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QUY DINH VE THUC THI uuvﬁ‘u SHIT
TRONG 'ci\c‘nlﬁu Uac puﬁc TE VA
MOT SO VAN BE BAT RA BOI V01 VIET NAM

1. Khai quat chung

Bén canh cac quy dinh phap luat Viét
Nam, cac diéu udc quoc té da phuang va
song phudng vé SHTT ma Viét Nam tham
gia ky két cling la mot bé phan quan trong
cla phap luat thuc thi quyén SHTT Viét
Nam. Cho dén nay, Viét Nam d3 la thanh
vién cla nhiéu thod thuan qudc té da
phuadng vé SHTT, trong dé bao gom Cbng

1. Thanh tra B4 Khoa hoc va Céng nghé

TS. Nguyén Nhu Quynh'

(Anh minh hoa, nguén: website: lapphap.vn)

udc Paris vé sd hifu cong nghiép ndm
1883, Cong udc Berne vé bdo hd céc tac
pham van hoc va nghé thuat nam 1886,
Hiép dinh vé céc khia canh thuong mai
cla quyén SHTT ndm 1994. Trong thdi gian
gan day, Viét Nam tham gia ky két moét so
Hiép dinh thugng mai tu do (FTA) thé hé
mdi, trong d6 phai ké dén hai Hiép dinh
quan trong la: Hiép dinh doi tac toan dién
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va tién bd xuyén Thai Binh Dudng (CPTPP)
va Hiép dinh thudgng mai tu do Viét Nam
- EU (EVFTA). Cung v@i nhirng ndi dung vé
thuang mai, dau tu, tai chinh, vién thong,
moi trudng..., SHTT la ndi dung quan trong
cllacd haiHiép dinh. Cac cam két SHTT noi
chung va thuc thi quyén SHTT néi riéng
trong CPTPP va EVFTA ¢ muc do cao, toan
dién, pham vi cac van dé diéu chinh da
dang hon va nang cao muc bdo hd quyén
SHTT so vdi chuan muc quoc té dudc thiét
lap trudc do. Bén canh cd hoi, nhifng tiéu
chuan bao ho, thuc thi quyén SHTT trong
cac Hiép dinh nay dat ra khong it yéu cau,
thach thiric doi vdi Viét Nam.

2. Quy dinh vé thuc thi quyén SHTT
trong cac diéu udc quoc té

2.1. Hiép dinh TRIPS

Hiép dinh vé céc khia canh thugng mai
cla quyén SHTT (TRIPS) co hiéu luc ti ngay
01/01/1995 va la moét trong nhifng tru cot
quan trong nhat cia WTO va bdo hd SHTT
trd thanh mot phan khong thé tach rgitrong
hé thong thuong mai da phuang ctia WTO.
Hiép dinh danh riéng phan thu lil (TU Diéu
41 dén biéu 61) quy dinh vé thuc thi quyén
SHTT.

Hiép dinh dat ra yéu cau chung vé thuc
thi quyén SHTT nhu sau (Piéu 411 dén biéu
41.5): cac thanh vién phai bdo dam cac thu
tuc thuc thi quyén SHTT dugc ép dung theo
cach thdc trdnh khéng tao ra cac rao can
cho hoat dong thuong mai hgp phép va bao
dam chong lai viéc lam dung; cac thanh

vién bdo dam céc thu tuc thuc thi dudc tién
hanh mdt cach cong bang, vo tu, khéng gay
ra su phurc tap hay ton kém khong can thiét,
khong dudc dua ra nhirng gidi han bat hop
ly vé thd@i gian hay tri hoan tuy tién; cac
quyét dinh vé vu viéc nén dugc thuc hién
bang van ban va néu ré ly do, sé dudc gui
tdi it nhat la cho cac bén dé thuc hién dung
thdihanvaséchiduatréncacchirngcirma
cac bén dua ra khi xét xur; cac bén tham gia
vu kién sé c6 cd hoi xem xét lai cac quyét
dinh hanh chinh cudi cung va xem xét lai it
nhat 1a cac khia canh phép ly clia cac quyét
dinh xét x(f vu viéc & cap sc tham, ngoai trir
viéc tuyén bo vo tdi trong vu &n hinh su.

Tuy nhién, Hiép dinh TRIPS khdéng ap
dat nghta vu cho cac thanh vién trong viéc
thiét 1ap hé thong co quan xét xu, thuc thi
quyén SHTT khac vdi hé thdng cd quan xét
XU, thuc thi luat chung, theo d6 danh cho
cac quobc gia thanh vién quyén lua chon mé
hinh hay co quan thuc thi phu hop. Xuat
phat tu quy dinh mang tinh linh hoat nay
cla TRIPS ma qudc gia thanh vién cé quyén
lua chon gilr nguyén hé thdong cd quan xét
xUr va thuc thi chung hoéc thiét [ap céac cd
guan xét xrrieng nhu'thanh 1ap Toa chuyén
trach vé SHTT, hodc thanh lap cd quan diéu
phai thuc thi riéng quyén SHTT.

Daoi véi bién phap dan su: Yéu cau thuc
thiquyén SHTT bangbiénphapdansutrong
Hiép dinh TRIPS nhan manh dén tinh céng
bang va vo tu, quy dinh vé tham quyén thu
thap ching cU va ap dung bién phap khan
cap tam thdi clia Toa an. Hiép dinh TRIPS
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yéu cau cac thanh vién quy dinh cho Toa an
tham quyén budc bén vi pham SHTT phai
cham dut hanh vi xdam pham, ngan chan,
loai ra khdi cac kénh thuong mai hang hoa
xam pham quyén SHTT, bao gom cd nhirng
hang hda nhap khau sau khi hang hda dé
da hoan thanh thu tuc hai quan.

Diéu 45 Hiép dinh TRIPS yéu cau céac
thanh vién quy dinh cho Toa an tham
quyén budc ngudi cd hanh vi xam pham
quyén SHTT phai boi thudng thda dang
cho chu thé quyén nham bu dap lai nhirng
thiét hai ma ho phai ganh chiu, khoan boi
thudng bao gom cd chi phi thué luat su.
Diéu 46 Hiép dinh TRIPS con dua ra nhifng
cach thure xU ly hang hda xam pham quyén
SHTT nhu tiéu hdy hang hoa, tiéu hay ca
cac nguyén vat liéu, phuang tién dugc su
dung dé tao ra hang hoa vi pham, nham
gidm thiéu nguy cd vi pham ti€p tuc xay ra.
Tom lai, cé thé nhan thay Hiép dinh TRIPS
rat chu trong dén viéc ap dung bién phép
dan su trong viéc giadi quyét tranh chap vé
SHTT, diéu nay hoan toan phu hgp vdi tinh
chat "tu" clia quyén SHTT.

Vé bién phap hanh chinh: Hiép dinh
TRIPS chi danh moét diéu quy dinh vé thu
tuc hanh chinh (Diéu 49). Theo dé, cac nudc
thanh vién cé thé dp dung thu tuc hanh
chinh dé giai quyét vu viéc vé SHTT, nhung
phai bdo dam thu tuc nay tuan thu céac
nguyén tac tuong ducng vdéi cac nguyén
tac dugc quy dinh trong thu tuc vé dan su.

VEé bién phap kiém soat bién gidi: Hiép
dinh TRIPS quy dinh bién phap kiém soét

bién gidi nham xU ly hang hda gia mao
nhdn hiéu hodc hang hoa sao chép lau.
Céc bién nay cho phép cd quan hai quan
ngan chan hang hda nhap khau la hang
hda gid mao nhan hiéu hodc hang hoda sao
chép lau dudc dua vao luu théng tu do.
Hiép dinh TRIPS dat ra nhirng yéu cau cd
ban, mang tinh bat budc déi vai cac nudc
thanh vién trong viéc ap dung bién phap
kiém soat bién gidi, theo dé moi thanh vién
phai thuc hién "bién phép bién gidi” doi vdi
hang nhap khau gid mao nhan hiéu, hang
xam pham ban quyén ma khong bat budc
ap dung doi véi hang héa nhap khau xam
pham céc loai quyén SHTT khéc (sadng ché,
KDCN, tén thuong mai, chi dan dia ly, thiét
ké bo tri mach tich hdp, giong cay trong).
Céc thanh vién co thé khong ap dung quy
dinh nay trong truéng hdp nhap khau vdi
s0 lugng nho va khong cé muc dich thuang
mai, chang han hang hoa trong hanh ly c4
nhan cua hanh khach hodc hang hda nho
dugc ky gui.

Dé trdnh su lam dung, tuy tién cla chu
thé quyén SHTT, gay thiét hai dén quyén
Igi clia ngudi xuat khau, nhap khau cé thé
dan dén can trd hoat ddng thuang mai hap
phép, Hiép dinh TRIPS yéu cau khi thuc
hién quyén yéu cau dinh chi thong quan,
chu thé quyén SHTT phai ndp mot khoan
tién bdo ddm phu hgp dé bao vé ngudi xuat
khau, nhap khau theo Uy thac hodc chu sd
hifu hang hda. Co quan cdé tham quyén cé
quyén budc chu thé quyén SHTT phai boi
thuong thoa dang doi vdi bat cu thiét hai
nao ma ngudi xuat khau, nhap khau hoac
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chu sd hifu hang héa phai ganh chiu do
viec ngan gitf hang héa mot cach sai trai
hang hda cla ho (Diéu 52, Biéu 56).

Vé bién phap hinh su: Hiép dinh TRIPS
quy dinh, cac Thanh vién phai ap dung
cac thd tuc hinh su va cac hinh phat dé
ap dung it nhat doi vdi cac trudng hdp co
tinh gia mao nhan hiéu hang hda hodc xam
pham ban quyén vdéi quy mo thuong mai.
C4c bién phéap ché tai theo quy dinh phai
bao gom ca phat tu va/hodc phat tién du dé
ngan nglfa xam pham, tudng Ung véi muc
phat dudc ap dung cho cac t6i pham co
muc dé nghiém trong tuong duadng trong
cac trudng hdp thich hgp, cac bién phap
ché tai ciing phai bao gom ca viéc bat gilr,
tich thu va tiéu hldy hang hda xdm pham
va bat cur vat liéu va cac phuaong tién nao
khac dugc sirdung chu yéu dé thuc hién toi
pham. C4c thanh vién cé thé quy dinh céc
thd tuc hinh su va cac hinh phat ap dung
cho céc trudng hdp khac xam pham quyén
SHTT, dac biét la trudng hgp cd y xam pham
va xam pham véi quy mé thuagng mai.

2.2. Hiép dinh Doi tac Toan dién va Tién
b6 xuyén Thai Binh Dudng (CPTPP)

CPTPP la mot hiép dinh thudgng mai tu
do thé hé mdi, gdom 11 nudc thanh vién va cé
hiéu luc do6i vdi Viét Nam tUr ngay 14/1/2019.
Trong CPTPP, ndi dung thuc thi quyén SHTT
dudc quy dinh tai Chuong 18, tU biéu 18.71
dén biéu 18.82.

Theo CPTPP, hoat dong thuc thi quyén
SHTT dudc thuc hién trén cd sd cac nguyén

tac, yéu cau sau day: phaithiét1ap hé thong
phép luat vé céc bién phap xt' ly cac hanh
vi vi pham SHTT hay phai dam bao trién
khai cac bién phap thuc thi mét cach cong
bang, thd tuc don gian, nhanh chong, it ton
kém, khong tao ra rao can déi véi thuong
mai va cd cach thirc dé han ché lam dung.
Bén canh do, cong khai, minh bach cling Ia
nguyén tac doi hoi cac quoc gia thanh vién
phai tuan thd. Theo dé, cac phan quyét,
quyét dinh thuc thi vé SHTT c6 gia tri ap
dung chung phai dudc 1ap bang van ban,
néu rd cac can cu thuc té va lap luan phap
ly, va phai dugc cong khai cho cong chung
(Dieu 18.71).

Vé bién phap thuc thi dan su: Hiép
dinh danh nhiéu quy dinh cho van dé boi
thuong thiét hai va bién phap khan cép
tam thdi trong thu tuc t6 tung dan su (Piéu
18.74 va 18.75). Vé boi thudng thiét hai, cac
nudc thanh vién cam két quy dinh murc boi
thudng nham bu dap thiét hai ma chu thé
quyén phai ganh chiu va co tinh rén de.
Thiét hai dugc tinh todn bao gom: Igi nhuan
chu thé quyén bi mat do bi xam pham
quyén; gid tri hang hda, dich vu bi xam
pham theo gia thi trudng hodc theo gia ban
|& dugc dé xuat; Igi nhuan ngudi xam pham
thu dudc; phi toa an; phi luat su; phi thué
chuyén gia. Nham han ché lam dung quyén
SHTT, Hiép dinh cling quy dinh nghia vu boi
thudng thiét hai trong trudng hop lam dung
thu tuc thuc thi quyén SHTT (Didu 18.75.15).

Vé bién phap hanh chinh: Mac du bién
phap hanh chinh dugdc ghi nhan trong Hiép
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dinh (Piéu 18.73.1 va Diéu 18.74), nhung
khong c6 cam két cu thé clia cac quoc gia
vé bién phap thuc thi quyén SHTT nay.

VEé bién phéap kiém soét bién gidi: Hiép
dinh quy dinh tham quyén mac nhién cho
cdquan hdiquantrongthucthiquyén SHTT.
Cu thé, céc quoc gia thanh vién quy dinh
cd quan hai quan cdé thé tién hanh thu tuc
kiém soat bién gidi doi véi hang hod nhap
khau, tap két dé xuat khau va hang hod qua
canh dai vdi hang hod bi nghi ngd gia mao
nhan hiéu hodc sao chép lau quyén tac gia
ma khong can c6 don yéu cau xt ly cia chu
thé quyén hodc bén thi ba (Diéu 18.76.5).

VEé bién phéap hinh su: CPTPP dudgc cho
la hiép dinh thuong mai tu' do quy dinh khat
khe nhat vé thuc thi quyén SHTT bang bién
phdp hinh su (cac Diéu 18.77-18.79). Theo
dd, moi quoc gia phai quy dinh céc tha tuc
va hinh phat dé 4p dung it nhat trong céc
trudng hgp cd y gid mao nhan hiéu hoéc
sao lau quyén tac giad va quyén lién quan &
quy mo6 thuong mai.

Hiép dinh quy dinh cu thé vé "quy mo
thuong mai" lam can cu xac dinh hanh vi
cO y sao lau quyén tac gid hodc quyén lién
quan. Quy mo thudng mai it nhat bao gom:
(a) Cac hanh vithuc hién dé dat dudc Igi thé
thuong mai hoac thulgitai chinh; va (b) Cac
hanh vi, khndng phai thuc hién dé dat dugc
Igi thé thuang mai hodc thu Igi tai chinh,
nhung cé gay hai mot cach dang ké tdi |gi
ich clia chu thé quyén tac gid hodc quyén
lién quan dén thi trudng (Diéu 18.77.1).

Bién phap hinh su khdéng chi ap dung
doi véi hanh vi vi pham truc tiép (nhu san
xuat hang gia, cong bo tdc pham khi chua
dugc phép cua tac gid..) ma con doi vdi
nhifng hanh vi lién quan, thuc day vi pham
(nhu hanh vi nhap khau, xuat khau, phan
phoi, quang cdo, ban... cac san pham vi
pham SHTT). Bén canh do, khong chi cac
hanh vi xam pham quyén SHTT nghiém
trong, cdy, dquy mo thuang mai hodc nham
muc dich thu Igi nhuan mdi bi xr ly hinh su;
trong mot so6 trudng hgp, CPTPP doi hai cac
nudc phai xr ly hinh su ca nhirng hanh vi
vi pham khéng vi Igi ich thudgng mai nhung
gay thiét hai nghiém trong dén Igi ich cla
chu thé quyen.

Thuc thi quyén SHTT trong moi trudng
ky thuat so: Hiép dinh yéu cau cac quoc gia
thanh vién ap dung thu tuc thuc thi dan su,
hanh chinh va hinh su' nhu da néu trén doi
vd@i hanh vi xam pham quyén doi véi nhan
hiéu, quyéntacgidvaquyénliénquantrong
moi truong ky thuat (Piéu 18.71.2). Bong
thai, Hiép dinh quy dinh trach nhiém cua
nha cung cap dich vu Internet (Diéu 18.81).
Theo do, nha cung cap dich vu Internet phai
nhanh chéng d& bd hodc dirng cho truy cap
vao cac dif liéu dugc Iuu trif trong hé théng
cla minh ngay khi biétla drliéu dé vi pham
SHTT rd rang.

Hiép dinh cling bao gom cam két ban
hanh va thuc thi cac quy dinh phéap luat bat
budc céc cd quan nha nudc & trung uong
chi s dung phan mém may tinh khong
xam pham quyén tac gid va quyeén lién
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quan dudc bao ho, va néu thich hgp, chi st
dung nhirng phan mém may tinh nay vdi
cach thuc dudc phép trong gidy phép sur
dung tuong Ung (Diéu 18.80).

2.3. Hiép dinh thudng mai tu do Lién
minh chau Au - Viét Nam (EVFTA)

EVFTA la mot hiép dinh thuong mai tu
do thé hé mdi gilra Viét Nam va 28 nudc
thanh vién EU. EVFTA, cung véi CPTPP la
hai FTA c6 pham vi cam két rong va muc do
cam két cao nhat cla Viét Nam tu trudc tdi
nay. Hiép dinh dugc ky két ngay 30/6/2019,
dudc phé chuan bai Nghi vién chau Au vao
ngay 12/2/2020, va dugc Quoc hdi Viét Nam
phé chuan vao ngay 8/6/2020, c6 hiéu luc
ké tU ngay 1/8/2020. EVFTA dugc danh gia
la toan dién, chat lugng cao, can bang vé Ioi
ich cho ca Viét Nam va EU, dong thdgi phu
hdp véi cac quy dinh cta T6 chifc Thuong
mai thé gidi (WTO), trong dé cé cac quy
dinh cta Hiép dinh TRIPS.

Tucong tu nhu CPTPP, EVFTA quy dinh
nhi’ng nghia vu chung vé thuc thi quyén
SHTT ma céc quoc gia phai tuan tha (bPiéu
12.43). Cu thé: (i) MGi Bén phai quy dinh céc
bién phap, tha tuc va ché tai bd sung can
thiét dé bao dam thuc thi quyén SHTT; céc
bién phap, tha tuc va ché tai dé phai hgp ly
va cong bang, va khong dugc ton kém hoéc
phic tap mot cach khong can thiét, hodc
doi hai thai han bat hdp ly hodc cé nhifng
tri hoan khéng cé cd sd; (ii) Cac bién phap,
tha tuc va ché tai phai httu hiéu, can xing
va phai dudc ap dung theo cach thirc nham
trdnh tao ra cac rao can doi vdi thuong mai

hdp phap va nham tao ra cac bién phap an
toan chong lai viéc lam dung. Hiép dinh
dua ra nhifng dinh nghia cu thé vé: hang
hda gia mao, hang hda gia mao chi dan dia
ly, hang héa gia mao nhan hiéu, hang hoa
xuat khau, hang héa nhap khau, hang hoda
xam pham quyén SHTT, hang hda sao chép
lau quyén tac gia (Dieu 12.57).

Khéc véi CPTPP, EVFTA tham chiéu kha
nhiéu tdi TRIPS, khong bao gom céac quy
dinh vé thuc thi quyén SHTT bang bién
phap hanh chinh va bién phap hinh su.

Vé bién phap dan su: Theo quy dinh cula
EVFTA, ngudi co quyén ndp dan yéu cau ap
dung bién phap dan su xur ly xdm pham
quyén SHTT dudc quy dinh tai Diéu 12.44,
theo dé bao gom: (i) Chu thé quyén SHTT
phu hgp vdi céc quy dinh cla phap luat
dugc ap dung; (ii) Tat ca nhirng ngudi dugc
phép sirdung nhirng quyén SHTT dé; (iii) TO
chic quan ly tap thé quyén SHTT; va (iv) To
chic nghé nghiép.

Bén canh nhirng quy dinh vé boi thudng
thiét hai tuong tu nhu TRIPS va CPTPP thi
EVFTA c6 quy dinh khoan boi thudng trong
truGng hgp ngudi xdm pham khong biét
hodc co casdhdp ly dé khong biét viéc dinh
liu dén hanh vi xam pham (Diéu 12.51.2).

Vé bién phap kiém soét bién gidi: khi
thi hanh céc bién phéap tai bién gidi nham
thuc thi quyén SHTT, cac bén phai bdo dam
su phu hgp vdi cac nghia vu theo Hiép dinh
chung vé thué quan va thuong mai quy
dinh tai Diéu V clia Hiép udc chung vé thué
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quan va mau dich (GATT) 1994, va Diéu 41
va Muc 4 Phan Ill cta TRIPS. Theo quy dinh
tai Diéu 12.59, cd quan hai quan phai trén
cd sd cac ky thuat phan tich rudi ro, chu
dong trong viéc phat hién va xac dinh cac
chuyén hang nhap khau hodc xuat khau cé
nghi ngd xadm pham quyén SHTT. Cac co
quan nay phai hgp tac vdi chu thé quyén,
bao gom viéc cho phép cung cap thong tin
dé phan tich rairo.

Thuc thi quyén SHTT trong moi trudng
ky thuat so: EVFTA cling quy dinh vé trach
nhiém clia nha cung cap dich vu trung gian
(Piéu 12.55). Theo dd, moi bén phai quy
dinh gidi han hodc mién trir trong phéap luat
quoc gialién quan dén trdch nhiém phap ly
clla nha cung cap dich vu trung gian doi vai
viéc xam pham quyén tac gid va quyén lién
quan xay ra trén mang vién thong lién quan
dén viéc cung cap hodc st dung dich vu
cla cac nha cung cap dich vu trung gian.

Bén canh do, khac vaéi CPTPP, EVFTA bao
gom nhirng cam két chi tiét vé hgp tac gilra
Lién minh chdu Au va Viét Nam trong linh
vuc SHTT, trong dé bao gom thuc thi quyén
SHTT (Piéu 12.60 va biéu 12.62).

3. Mot s6 van dé dat ra doi vai
Viét Nam

VEé cd ban, phap luat thuc thi quyén
SHTT cula nudc ta ddp Ung céac tiéu chuan
toi thiéu (minimum standards) ciia Hiép
dinh TRIPS, ch&ng han: (i) Ap dung céc bién
phap hanh chinh, dan su, hinh su va kiém
soat bién gidi trong thuc thi quyén SHTT; (ii)

Céc ché tai tiéu hay hang hda vi pham hoac
cac vat liéu va phuang tién dudc sir dung
détaorahanghoavipham, boi thuong thiét
hai dudc ap dung; (iii) Cac bién phap tam
thdi dudc ap dung nham ngan chan hanh
vi xdm pham quyén SHTT, dac biét nham
ngan chan hang héa vao cac kénh thuadng
mai, trong dé bao gom hang hda nhap khau
ngay sau khi hoan thanh thu tuc hai quan;
va nham Iluu gitr cac ching c lién quan;
va (iv) Bién phap kiém soat bién gidi cho
phép cd quan hai quan ngan chadn hang
hdéa nhap khau la hang hda gia mao nhéan
hiéu hoac hang hoa sao chép lau dugc dua
vao luu thong tu do; khong ap dung quy
dinh nay trong trudng hdp nhap khau vdi
s0 lugng nhad va khong cé muc dich thuang
mai, chang han hang hoa trong hanh ly ca
nhan cua hanh khach hodc hang héa nhd
dudgc ky gui.

Tuy nhién, CPTPP va EVFTA dat ra
ngudng, tiéu chi cao va khat khe hon doi
vdi thuc thi quyén SHTT tai Viét Nam. Diéu
nay dat ra nhifrng yéu cau sau day doi vdi
chung ta:

Thir nhat, vé cong tac xay dung phap luat

V& cd ban, cac quy dinh phap luat Viét
Nam hién hanh phu hgp vdi cac quy dinh vé
thuc thi quyén SHTT theo CPTPP va EVFTA.
Tuy nhién, can phai ra soat Luat SHTT va
cacvan ban phap luatlién quan dé dam bao
rang nhirng quy dinh phap Iuat hién hanh
dugc stra doi, b sung, dap U'ng yéu cau clia
CPTPP, EVFTA. Trong dé, bao gom (nhung
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khong gidi han) nhirng quy dinh sau day: (i)
B6 sung quy dinh vé nguyén tac minh bach,
cong bang, khong phurc tap va khong ton
kém, khong tao ra rao can cho hoat dong
thuang mai, han ché lam dung quyén SHTT;
(if) Stra d6i, bo sung cac quy dinh nham day
manh x ly tu phdp (dp dung bién phap dan
su' va hinh su) trong x{ ly xdm pham quyén
SHTT; (iii) BO sung tham quyén mac nhién
cla cd quan hai quan trong thuc thi quyén
SHTT; (iv) BO sung céc quy dinh phap luat
vé xUr ly xadm pham quyén SHTT trong moi
trudng ky thuat so.

Mdc du viéc ap dung bién phap dan
su dé xUr ly xam pham va giai quyét tranh
chap quyén SHTT & nudc ta con han ché (so
luUgng vu viéc rat it; thai gian gidi quyét kéo
dai; doi hdi nhiéu tha tuc, nhu gidm dinh,
lay y kién cd quan chuyén mon, Qy thac tu
phép; ndng luc cla Toa an trong giai quyét
loai viéc nay chua cao); tuy nhién, dé dam
bao phu hgp vdi ban chat cdia quan hé dan
su’ va thong 1é quéc té, hé thong thuc thi
quyén SHTT nudc ta phai cd cau lai theo
hudng: giam ap dung bién phdp hanh
chinh dé xtr ly xam pham quyén SHTT va
tdng cudng vai trd cla toda an trong thuc
thi quyén SHTT. Viéc thanh |ap Toa chuyén
trach vé SHTT la can thiét va thuc té Toa
chuyén trach vé SHTT da chidng minh vai
tro trong viéc nang cao hiéu qua thuc thi,
thuc day hé théng SHTT & nhiéu qudc gia
(nhu Hoa Ky, Nhat Ban, Thai Lan, Cong hoa
Lién bang Buc...).

Thtr hai, vé céng tac hoan thién hé théng
cac cd quan thuc thi quyén SHTT

Theo quy dinh phap luat Viét Nam hién
hanh, cac cd quan cé tham quyén thuc thi
quyén SHTT kha cong kénh, bao gém: toa
an, uy ban nhan dan cap huyén, tinh/thanh
pho; cong an; quan ly thi trudng; hai quan;
va thanh tra chuyén nganh (bao gom thanh
tra khoa hoc va cong nghé, thanh tra van
hoa, thé thao va du lich, thanh tra thong
tin va truyén thong). € hé thdng thuc thi
guyén SHTT hoat dong hiéu luc, hiéu qua
han, can phai dudc diéu chinh theo hudng:
(i) Tinh gidm céac cd quan hanh chinh c6
tham quyén thuc thi quyén SHTT, cu thé la
cac cd quan trong thuc té it st dung tham
quyén thuc thi quyén SHTT ma phap luat
quy dinh cho phép; va (ii) Nang cao nang
lu'c clla cac cd quan cong an, Toa an, Vién
kiém séat trong hoat dong diéu tra, truy to,
xét x{f vi pham SHTT.

Thr ba, vé cong tac phéi hgp

Hoat dong phoi hgp, mét trong nhirng
ton tai clia hé thong thuc thi quyén SHTT
tai Viét Nam trong nhiéu ndm can tiép tuc
dugc tdng cudng. Trong dé, bén canh phoi
hdp gilra cac cd quan c6 tham quyén thuc
thi, su phéi hgp gilra cd quan thuc thi trong
nudc vdi cac ca quan, té chic lién quan
nudc ngoai, gilta chu thé quyén vdi co
quan thuc thi, cac to chic quan ly tap the,
to chic nghé nghiép, hiép hoi, ngudi tiéu
dung la yéu cau can phai thuc hién.
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Tha tu, vé ndng cao nhan thirc

Nh(rng quy dinh khat khe ctia CPTPP va
EVFTA doi hdi moi to chic, cd nhan (nhu
Chinh phu, cac bd, nganh, doanh nghiép,
ngudi tiéu dung...) phai cé nhan thic day
dd han vé bao ho va thuc thi quyén SHTT
nhu: ton trong quyén SHTT cla chu thé
khac, hiéu thé nao la xam pham quyén
SHTT, nhifng ché tai co thé bi 4p dung khi
vi pham...

Yéu cau vé thuc thi quyén SHTT cla
nhiftng FTA thé hé mdi ma Viét Nam la
thanh vién thuc su'la nhirng thach thurc, doi
hdi su no luc cua tat ca cac chd thé trong

x4 hoi va su dau tu hdp ly. Khi nhifng yéu
cau nay dugc dap Ung, chac chan sé gop
phan nang cao hiéu qua thuc thi quyén
SHTT tai Viét Nam, khang dinh vai tro cua
SHTT trong bdi canh mdi la khuyén khich
déi mdi sang tao, nang cao nang luc canh
tranh, thuc day phat trién kinh té, van hoa,
xa hoi. Pay clng la cad hoi dé Viét Nam tiép
tuc hudng t8i cac chuan muc tién tién vé
bao ho, thuc thi quyén SHTT cla khu vuc
va thé gidi, tao moi trudng tot cé kha néng
thu hut dau tu, chuyén giao cong nghé cua
nudc ngoai, ndng cao chat lugng san xuat
trong nudc va tao diéu kién ting budc nang
cao nang luc céng nghé noi sinh./.
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MOT SO VAN BE VE HANH NGHE
DICH VU BAI DIEN SO HUU CONG NGHIEP

0 VIET NAM

1. Diéu kién hanh nghé dich vu dai
dién sd hiru cong nghiép

Pai dién sd hitu cong nghiép la moét Iinh
vuc hoat dong dac thu. Dai dién s& hu
cong nghiép gébm to chifc kinh doanh dich

Nguyén Phudng Thao'

(Anh minh hoa, nguén: website: phan.vn)

vu dai dién sd h{ru cong nghiép va cd nhan
hanh nghé dai dién sd hitru céng nghiép
trong t6 chirc do. Dé cé thé hanh nghé dai
dién sd hru cong nghiép, chu thé phai dap
Ung nhirng diéu kién nhat dinh dé dam bao
day du céc yéu to vé kién thirc va ky nang.

1. NCS. ThS., Gidng vién Khoa Ludt D&an su, Trudng Bai hoc Luit Tp. H6 Chi Minh.
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Phap luat mot sd nudc co lich st phat trién
hé thong S& hitu tri tué (SHTT) lau dai nhu
Anh, Phép, Buc, Nga, Hoa Ky, Nhat Ban,
hodc nhirng nudc cong nghiép dién hinh
trong khu vuc nhu Trung Quoc, Han Quéc,
Philippines, Uc déu quy dinh tiéu chuan
vé trinh do d6i véi ngudi mudn dugdc hanh
nghé dich vu dai dién SHTT".

O Viét Nam, cac ca nhan dudc phép
hanh nghé dich vu dai dién sd hifu céng
nghiép phai ddp Ung cac diéu kién dugc
quy dinh tai Khoan 1 Diéu 155 Luat SHTT,
bao gom: (i) cé Chirng chi hanh nghé dich
vu dai dién sd hifu cong nghiép; (ii) hoat
dong cho mot té chic dich vu dai dién sd
hfru cong nghiép.

Pé co dudc chiing chi hanh nghé dich
vu dai dién sd htu cong nghiép, ca nhan
ngoai nhirng yéu cau cd ban con can phai
dap (ng céac diéu kién c6 bang tot nghiép
dai hoc; Pa truc tiép lam cong tac phéap luat
vé s@ hifu cong nghiép lién tuc tir 05 ndm
trd [én hodc da truc ti€p lam cong tac tham
dinh céc loai don dang ky sd hitu cong
nghiép tai cd quan quoc gia hodc quoc té
vé sd htu cong nghiép lién tuc tir 05 nam
trd 1én hodc da tot nghiép khda dao tao
phap luat vé sd htu cong nghiép dugc co
quan c6 tham quyén cong nhan va da dat
yéu cau tai ky kiém tra vé nghiép vu dai
dién s& hifu cong nghiép do cd quan co
tham quyén to churc.

Tuy nhién, yéu cau "co bang tot nghiép
dai hoc"” chua thuc su hgp ly & cho khong
gidi han chuyén nganh t6t nghiép ma chi
yéu cau "bang tot nghiép”. Vay trudng hgp
mot ¢4 nhan tot nghiép Iinh vuc khong lién
quan dén quyén sd hiru cong nghiép cling
hoan toan dap Ung tiéu chi nay. Trong khi
do, dai dién s& hiru cong nghiép khéng chi
can kién thuc chuyén moén & muc trung
binh ma phai dat dén murc do chuyén sau,
am hiéu du dé nhin nhan, danh gia doi
tugng quyén sd hifu cong nghiép. Chang
han, muén thuc hién hé s dang ky sang
chécancdkiénthuctronglinh vuc ky thuat.
Séng ché |a gidi phap ky thuat dudi dang
san pham hoac quy trinh nham giai quyét
mot van dé xac dinh bang viéc (‘ng dung
cac quy luat tu nhién. Pay mot budc tién
sdng tao, khong thé dudc tao ra mot cach
dé dang déi v8i ngudi co hiéu biét trung
binh vé Iinh vuc k¥ thuat tuong Ung. Vay
néu khong co kién thic chuyén sau vé doi
tugng nay thi dai dién sd hitu cdng nghiép
sé gap khoé khan trong khau xac lap va bao
vé quyén sd hiru cong nghiép cho chu thé.

Thuc tién thi hanh Lugt SHTT cho thay,
ké tuU khi co su thay doi tu diéu kién "tot
nghiép dai hoc chuyén nganh phap ly, ky
thuat” sang diéu kién "tét nghiép dai hoc”,
tUrc 1a chap nhan tat cac cac chuyén nganh
dao tao, chat lugng clia ngudi dai dién sd
hifu cong nghiép gidm da giam sut, thé

1. Cuc SHTT (2001), Bdo cédo téng hdp dé tai nghién clu khoa hoc “Té chd'c va hoat déng cua hé théng dai

dién sd hiru c6ng nghiép”, thang 12/2001, tr.35.
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hién & cac diém sau: (i) s6 lugng don nop
vao Cuc SHTT du kiém tra nghiép vu bi tu
choi hodc phai bo sung do sai sot vé noi
dung va hinh thirc ngay cang nhiéu; (ii) kha
nang lap luan, trao doi truc ti€p clia nguai
dai dién vdi ca quan c6 tham quyén xac lap
va thuc thi quyén sd hitru cong nghiép con
yéu do thiéu hiéu biét vé phap luat cd ban;
(iii) s6 lugng thi sinh du thi dau vao nghiép
vu dai dién s& hifu cong nghiép khéng dat
yéu cau tang lén ro rét, trong do thi sinh
khong dat yéu cau & hai mon thi phap luat
vé sd hifu cong nghiép va sang ché - thiét
ké bo tri chu yéu roi vao céc trudng hop
khong tét nghiép dai hoc chuyén nganh
phap ly va chuyén nganh ky thuat'; (iv) ky
nang viét ban mo ta sdng ché, giadi phap
hiru ich, KDCN kém?. Trong cac ky kiém tra
nghiép vu dai dién s& hitu céng nghiép, da
phan nhirng c4 nhan chua qua dao tao vé
ky thuat khé cé thé vuot qua dudc cac mon
kiém tra lién quan dén sang ché, thiét ké bo
tri mach tich hop ban dan, KDCN®.

Dua vao dac trung va chuc nang, cac
doi tugng quyén s htu cong nghiép dugc

chia thanh hai nhom: Nhém doéi tugng ma
viéc bdo ho xuat phat tur gié tri cla su' sang
tao (nhu séng ché, KDCN, thiét ké bo tri
mach tich hgp ban dan) va nhom dai tugng
nham hudng dan thuong mai cho khéach
hang, nguai tiéu dung (cac chi dan thuong
mai nhu tén thuong mai, nhan hiéu, chi
dan dia ly). 0 nhiéu nudc trén thé gidi, hoat
dong dai dién dudc tach ra theo hai nhanh
gom: dai dién vé sdng ché (gom sang ché,
KDCN) va dai dién vé nhan hiéu. Diéu nay
nang cao tinh chuyén mén, giup hoat dong
cla dai dién sd htu cong nghiép trd nén
chuyén nghiép va hiéu qua han. Tai mot s
nudc (nhu Hoa Ky, cadc quéc gia Chau Au,
Nhat Ban, Han Quéc, Singapore), viéc kiém
tra nghiép vu dé cap ching chi hanh nghé
chidp dung doi vai dai dién sang ché, trong
khi dich vu dai dién vé nhan hiéu dugc md
cho tat ca cac luat su. Diéu nay la kha dé
hiéu bdi cac hoat dong dai dién sd hitu
cong nghiép doéi véi sdng ché doi hai cac
yéu cau vé ky thuat, con doi vdi nhan hiéu
thi mang tinh chat tha tuc hanh chinh cao
hon ma céc luat su khong phai la dai dién

1. Theo sé liéu théng ké hang ndm cua Cuc SHTT, s6 lugng thi sinh dat yéu cau trong céac ky kiém tra 20009,
2011, 2013, 2015, 2017 va 2019 I18n IUdt I3 c6 tdi 42/223 (18.83%), 41/148 (27.7%), 2/76 (2.63%), 15/128 (11,7%),

7/253 (2,77%) va 40/238 (16,8%).

2. Nguyén Thj Tuyén (2021), “Céac quy dinh cua phép luét Viét Nam vé dich vu dai dién s& hiru c6ng nghiép va
giai phap hoan thién”, Tap chi Nghién c('u Lap phép s6 07 (431), thang 4/2021.

3. Theo sé liéu théng ké ky ki€m tra nghiép vu dai dién s& hitu c6ng nghiép ndm 2009 cua Cuc SHTT, trong
s6 223 thi' sinh du thi (19 thi sinh t6t nghiép chuyén nganh khoa hoc, ky thuét, 151 thi sinh tét nghiép chuyén
nganh ludt, con lai la cdc nganh khéc), cé 109 thi sinh trugt mén sang ché, 103 thi sinh tru'gt mén ki€u dang
cbng nghiép. Trong s6 19 thi sinh t6t nghiép chuyén nganh khoa hoc, ky thuét, chi cé 3/109 thi sinh trugt mén
séng ché - thiét k& bé tri, c6 7/103 thi sinh tru'gt mén kiéu dang c6ng nghiép, sé thi sinh con lai dat diém kha

cao, thdm chi cé ca diém 10).
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sd hitu cdng nghiép van hoan toan cé thé
thuc hién dugc.

TU nhifng cd sd trén, tac giad kién nghi
nén xem xét dat ra mot sd yéu cau mang
tinh chuyén moén cao hon danh cho dai
dién s& hifu cong nghiép so vdi cac tiéu
chuan hién co cua Luat SHTT. Bo6i ngl dai
dién sd hitu cong nghiép phai thuc su la
cac chuyén gia am hiéu trong linh vuc nay,
ho trg t6i da cho chd thé quyén sd hiu
cong nghiép trong cac hoat dong xac lap
va bao vé quyén ctia minh. Néu viéc ap dat
tiéu chuan chung khat khe cho tat ca cac
dai dién s& hitu cong nghiép budc dau gap
kho khan, co thé chia nhdm dai dién sd hiru
cong nghiép nhu mot s6 qubc gia da thuc
hién. TUc la doi véi mot s6 doi tugng cd yéu
cau cao vé trinh do ky thuat cong nghé nhu
sang ché, KDCN, thiét ké bo tri mach tich
hdp ban dan, can dat ra diéu kién it nhat 1a
bang cf nhan thudc Iinh vuc tuang Ung (tu
nhién, ky thuat, cong nghé) va kinh nghiém
lam viéc co lién quan. Nhirng doi tugng con
lai c6 thé gilr nguyén diéu kién nhu hién tai.

2. Trach nhiém cua dai dién sé hitu
cong nghiép

Cac hoat ddong ma dai dién sd hifu céng
nghiép thuc hién dudc liét ké nhu: Thong
bado rd cac khoan, cac muc phi va lé phi
lien quan dén tha tuc xac 1ap va bdo dam
thuc thi quyén sd hifu cdng nghiép; Gir bi
mat thong tin, tai liéu; Bao vé quyén va Igi
ich hdp phap cla bén dugc dai dién bang

cach dap Ung kip thai cac yéu cau cua co
quan nha nudc cé tham quyén xac 1ap va
bao dam thuc thi.. (Khoan 3 Diéu 151 Luat
SHTT). Nhin chung, quy dinh phap luat hién
hanh theo hudng khi xac dinh trach nhiém
cla dai dién sd htu cong nghiép lai chu
trong dén hoat dong xac lap va thuc thi
quyén han la bdo vé quyén SHTT.

Trong khi do, dai dién s& hitu cong
nghiép khong chi ding lai & cac hoat dong
lién quan dén xac |ap quyén va tu van phap
luat. Mot trong cac ndi dung quan trong
can co su tham gia cla dai dién s& hiru
cong nghiép la hoat dong bao vé quyeén.
Xuat phat tir dac trung cta quyén SHTT néi
chung va quyén sd hiru cong nghiép noi
rieng, viéc xac dinh hanh vi xam pham, thu
thap ching cu, tham gia t6 tung déu can
suU c6 mat cla chu thé cé chuyén mon cao
trong linh vuc s& hiftu cdng nghiép.

Trong cac doanh nghiép hién nay, gia tri
clla quyén sd hifu cong nghiép chiém mot
ty trong I6n so vdi cac tai san hitu hinh nhu
nha xudng, may moc...' va déng vai trd quan
trong trong viéc tao ra Igi thé canh tranh
trén thi trudng. Van dé bao vé quyén sd hiru
cong nghiép can dugc dat 8 muc cao. Chu
s@ hifu quyén s& hru cong nghiép doi khi
khong co kién thic chuyén mon cling nhu
kién thidc phap luat du dé co nhifng bién
phap thich hgp bao vé quyén va lgi ich hop
phéap ctia minh, ké ca khau tham gia to tung
tai cd quan nha nudc cé tham quyén. Viéc

1. Russell L. Parr va Gordon V. Smith (2010), Intellectual Property — Valuation, exploitation and infringement

damages, John Wiley & Sons, Inc, tr. 128.
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thu thap bang chirng, tim ching c chirng
minh la trach nhiém cuda nguyén dan trong
cac tranh chap vé SHTT (Piéu 203 Luat
SHTT). Chu thé quyén sd hitu cong nghiép
doi khi gdp phai khé khan trong van dé nay.
Quyén sd hiru cong nghiép la tai san tri tué,
mang tinh triru tugng. Chang han, mot trong
nhirng bién phap dan su dé bao vé quyén
SHTT hay dudc ap dung la ché tai budc boi
thudng thiét hai. Thiét hai la mot trong can
cU phat sinh trach nhiém boi thudng thiét
hai ndi chung va trach nhiém do xam pham
quyén s& htru cong nghiép néiriéng’, thong
thuong rat khé chirng minh con sé cu thé
trén thuc té.

Do dé, bo sung vanhan manh vaitro cla
dai dién sd h{fu cong nghiép trong cac hoat
dong bao vé quyén la hoan toan can thiét.
Mot mat, quyén cla chu sd hifu doi tugng
sd h{ru cong nghiép dugc bao vé. Mat khac,
trat tu' xa hoi dudc duy tri va ddm bao, tranh
céc hanh vi xadm pham quyén SHTT xay ra
trong tucong lai.

Do do, tac gia kién nghi ¢ moi nhém
hoat dong dudc liét ké tai Khoan 1 Diéu 153
Luat SHTT can b6 sung thém hoat dong
"bdo vé quyén” trong pham vi trdch nhiém
cla dai dién sd hifu cong nghiép. Day mdi
chinh la khau ma chu thé quyén sd hifu
cong nghiép can su ho trg cda dai dién sd
hifu cong nghiép nhat.

1. Pham Véan Tuyét va Lé Kim Giang (2015), Huéng d&n mén hoc Ludt D&n su, Nxb. Tu phap, tép 2, tr. 392.
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BAO HO KIEU DANG CONG NGHIEP,
NHAN HIEU G VIET NAM:
THUC TRANG VA GIAI PHAP

I. Thuc trang déng ky bao ho kiéu dang
cong nghiép va nhan hiéu

1. Nop don ding ky kiéu dang cong
nghiép va nhan hiéu

Céc s0 liéu dudc cong bd bdi Cuc
SHTT cho thay s6 lugng don dang ky kiéu
dang cong nghiép (KDCN) va dan dang ky
nhan hiéu (ndp bdi chd dan trong nudc —

Luat su Tran Hiru Tra'

(Anh minh hoa, nguén: website: luatvietnam.vn)

bao gom doanh nghiép va ca nhan trong
nudc) lién tuc tdng trong nhirng ndm gan
day. Diéu nay cé thé thay rang cac doanh
nghiép trong nudc ngay cang nhan thuc
dugc tam quan trong cla quyén SHTT va
quan tam hon dén viéc dang ky bao ho
quyén SHTT. Tuy nhién, mic do tdng khong
dang ké va dudgc thé hién qua cac bang
dudi day:

1 Cong ty Ludt TNHH Tra va Céng Su (TRA & ASSOCIATES)
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Bang 1: S6 lugng dan dang ky KDCN da nop

2015 1607 838 2445
2016 1861 1007 2868
2017 1583 1158 2741
2018 1694 1179 2873
2019 1841 1650 3491
2020 1999 1214 3213

Bang 2: S6 lugng bang doc quyén KDCN da cap

2015 841 545 1386
2016 877 577 1454
2017 1339 928 2267
2018 1277 1083 2360
2019 1234 938 2172
2020 1110 956 2066

Bang 3: S6 lugng don dang ky nhan hiéu da nop

2015 30476 6807 37283
2016 34968 7880 42848
2017 35520 8450 43970
2018 37476 8893 46369
2019 43747 10154 53801
2020 47293 8286 SEIBAe)
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Bang 4: S6 lugng gidy chirng nhan dang ky nhan hiéu da cap

2015 14207 4133 18340
2016 13672 4368 18040
2017 15172 4229 19401
2018 14492 4070 18562
2019 22265 6555 28820
2020 25659 8041 33700

(* Nguén: Bao céo thudng nién hoat déng SHTT 2020 -Cuc SHTT)

Vé dan dang ky KDCN, so sanh 1.999
don dang ky KDCN trong nam 2020 trén
tong s6 758.610 doanh nghiép thi day la
mot con s6 rat nhd. Diéu nay cd thé do cac
doanh nghiép chua quan tdm dén viéc
nop don dang ky KDCN hodc da phan cac
doanh nghiép khéng nghién cUu va phat
trién cac KDCN cho san pham mdi.

Vé don dang ky nhén hiéu, so liéu cho
thay, hién nay cling chu yéu tap trung vao
mot s6 nganh san xuat san pham va kinh
doanh dich vu (theo nhém san pham/dich
vu'). Vi du, s6 lugng don dang ky nhan
hiéu ndp cho san pham nhom 05 (dugc
pham, thuc pham chiic ndng...) tuong Ung
la 6.796, 7.568, 9.346 va nhom 35 (dich

vu hoé trg hoat dong hay diéu hanh kinh
doanh, mua ban san pham..) la 11.386,
13.313,13.656 (trong tong s6 don 1a 46.369,
53.801, 55.579 tuang Ung trong nam 2018,
2019 va 2020). Nhu vay, chi riéeng s6 don
dang ky nhan hiéu cho cac san pham
thudc nhom 05 va dich vu thudc nhom 35
da chiém 40%, 39% va 41% trong tong s6
don dang ky. Cac nhom nganh san xuat/
cung Ung dich vu khac chichiém mét phan
nha. Biéu nay phan anh rang nhiéu doanh
nghiép hoat déng trong cac linh vuc khac
chua thuc su quan tdm hodc chi cod it san
pham/dich vu dugc dua ra thi trugng.
Ngoai ra, s6 don dang ky nhan hiéu chu
yéu tap trung d mot so tinh va thanh pho
cla Viét Nam, cu thé la:

1. Theo Bang phén loai qudc té hang hda/dich vu Ni-xa dp dung trong viéc dang ky nhan hiéu thi ¢ 45 nhém san
phadm/dich vu (t&’ nhém 1 dén nhém 34 13 sén pham va ti nhém 35 dén 45 13 dich vu).
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Bang 5: S6 ddn dang ky nhan hiéu dudc ndp bdi chu dan trong nudc theo tinh/
thanh pho

2016 789 856 10572 13893 26110
2017 842 869 11072 13344 26127
2018 770 856 11567 14150 27343
2019 906 1098 13650 16038 31692
2020 1085 1013 14674 16690 33462

(Nguén: Bao céo thudng nién hoat déng SHTT ndm 2016, 2017, 2018, 2019 va 2020 xuat ban bdi Cuc SHTT)

Sé liéu trén day cho thay rang chi riéng
lugng dan dang ky nhan hiéu ndp bdi cac
chu don & bon tinh va thanh phd da chiém
tuang Ung khoang 75%, 74%, 73%, 75% va
71% trong tong so6 34.968, 35.520, 37.476,
43.747 va 47.293 don dang ky nép trong
nam 2016, 2017, 2018, 2019 va 2020 trén
pham vi ca nudc.

2. Vé yéu cau doi vdi don dang ky kiéu
dang cong nghiép va nhan hiéu

V@i quy dinh hién nay, vé cd ban, céc
yéu cau doi vdi dan dédng ky KDCN va nhan
hiéu la tuong doi day da va ro rang.

Tuy nhién, nhiéu chu don da gép kho
khadn trong viéc ddp Ung yéu cau vé ho

sd khi n6p dan. Vi du, vé yéu cau doi vdi
dan dang ky KDCN, tai liéu xac dinh KDCN
can bado ho trong don gom, ngoai céc tai
liéu khéac, "ban mo ta KDCN".! Ban mo ta
KDCN phai c6 phan mo ta KDCN va pham
vi bdo ho KDCN. Viéc yéu cau n6p ban mo
ta KDCN da gay ra khé khan cho chua daon,
vi du nhu phai néu ra dugc dac diém mdi,
dac diém khac biét véi cac KDCN tuong tu
da biét. Vi ngudn théng tin han ché, viéc
viét ban mo td KDCN ciing la viéc kho doi
v@i chd dan. Nhiéu chu don co thé phai tu
bd don dang ky da ndp do khéng dap Ung
dugc yéu cau vé ban mo ta.

Trong viéc dang ky nhan hiéu, theo quy
dinh hién nay, diéu kién dé dugc bado ho I3,

1. Diéu 103 Ludt SHTT - Yéu cdu doi vdi don dang ky kiéu déng c6ng nghiép
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ngoai cac diéu kién khac, nhan hiéu xin
dang ky khéng dudc trung hoadc tuong tu
dén muric gdy nham 1an véi nhan hiéu cua
ngudi khac da dang ky cho hang hog, dich
vu trung hoac tudng tu ma dang ky nhan
hiéu dé da cham dut hiéu luc chua qua 05
nam.' Quy dinh vé thdi han 05 ndm nhu
trong luat SHTT hién nay khdong phu hap.
Viéc quy dinh vé khoang thdi gian nay da
tao ra su' bdo ho déc quyén qué mdrc, can
trd su tham gia vao thi trudng mot cach
cong bang va lanh manh cua cic doanh
nghiép khac. V& nguyén tac, mot khi giay
chirng nhan dang ky nhan hiéu bi cham
ddt hiéu luc thi cdc quyén doi véi nhan
hiéu cling bi cham dut. Néu vi ly do bao vé
Igi ich cdng chung tiéu dung thi thai han
nay clng nén rut xuéng moét cach hgp ly
dé hai hoa Igi ich cong cdng va Igi ich cua
doanh nghiép.

3.Vé thaigian tham dinh va cap bang doc
quyén KDCN va giay chirng nhan dang ky
nhan hiéu

S6 liéu tu Bang 2 va Bang 4 trén day
cho thay rang, trong nhirng n&m gan day,
hau nhu s6 lugng van bang dudc cap chi
chiém khoang 50% so vdi tong so don da
nop. Thuc té, trong s6 cac don da nop,
nhiéu don khong dap Uing tiéu chuan bao
ho va bi tUr choi hodc chd don tur bo daon.
Ngoai ra, thgi han tham dinh don hién
nay cling bi cham han so vdi thGi han da

quy dinh trong luat SHTT. Vé van dé nay,
nguyén nhan do ngudn nhan luc ctia Cuc
SHTT con thiéu, tinh trang dan ton dong
chua dugc khac phuc triét dé do lugng
don ndp ngay cang tang, hoat dong cong
nghé théng tin chua dap Ung dudc yéu
cau, anh hudng dén tién do va chat lugng
cong viéc.?

Hién nay, Viét Nam la thanh vién chinh
thifc clua Hé thong La Hay vé dang ky
quoéc té KDCN va ciing la thanh vién cua
Hé thong Madrid vé dang ky quoc té nhan
hiéu, theo do chd dan nudc ngoai co thé
dang ky bdo ho KDCN va/hodc nhan hiéu
cla ho tai Viét Nam va cac chu don trong
nudc cling cé thé dang ky bdao ho KDCN
va/hodc nhan hiéu cia minh tai cac nudc
la thanh vién thong qua cac hé théng nay.
Uu diém cla cac hé thong nay la viéc dang
ky tai nhiéu quéc gia don gian va tiét kiém
hon do chi can ndép moét don dang ky duy
nhat tai Van phong qudc té cua T6 chuc
SHTT thé gidi (International Bureau of the
World Intellectual Property Organization).

Mac du vay, van cd su khong thong
nhat vé thoi han tham dinh gitra don dang
ky ndp truc tiép tai Cuc SHTT (hay con goi
la don quoc gia) so vdi dan ndp thong qua
Hé thong La Hay va Hé thong Madrid (hay
con goi la don quoc té). Cu thé, trong thai
han 06 thang ké tir ngay cong bo quoc té
doi vdi don dang ky quoc té€ KDCN c6 chi

1. Piéu 74.2.h Lugt SHTT - Kha ndng phén biét cua nhan hiéu
2.https://ipvietnam.gov.vn/web/guest/hoat-ong-shcn-trong-nuoc/-/asset_publisher/7xsjBfqhCDAV/
content/bo-truong-huynh-thanh-at-lam-viec-voi-cuc-so-huu-tri-tue
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dinh Viét Nam, Cuc SHTT phai cé két luan
vé kha nang bao hé. Néu Cuc SHTT khong
c6 thong béo tuir chdi thi mac nhién KDCN
dé dudc bao hod tai Viet Nam. Tudng tu
nhu vay, sau khi nhan dudc thong bao cua
Van phong quoc té vé dan dang ky qudc
t€ nhan hiéu cé chi dinh Viét Nam, trong
thoi han 12 thang ké tU ngay Van phong
quoc té ra thong bao, Cuc SHTT phai co
két luan vé khd ndng bdo ho cla nhan
hiéu.! Néu khong ra thong bao tU choi
trong khoang thdi gian nay thi mac nhién
nhan hiéu dudc bdohotaiViétNam. Trong
khi do, doi vdi cac dan dang ky KDCN va
don dang ky nhan hiéu ndp truc tié€p tai
Cuc SHTT, mac du Luat SHTT da quy dinh
thoi han tham dinh noi dung déi vdi don
dang ky KDCN la khong qua 07 thang ké
tU ngay cong bo dan va doi véi don dang
ky nhan hiéu la khéng qué 09 thang ké
tU ngay cong bd dan? nhung trong thuc
t€, thai gian tham dinh thudng bi kéo dai
va khong xac dinh dugc thai han cu thé.
Piéu nay cé thé lam anh hudng dén viéc
dua ra quyét dinh dau tu va chién ludc
phat trién cdia doanh nghiép.

1. Diém 41.6 Théng tu' 01/2007/TT-BKHCN

Il. Mot s6 giai phap, kién nghi

V@i 1.999 don dang ky KDCN va 47.293
don dang ky nhan hiéu dudc ndp trong
nam 2020 so vdi 758.610 doanh nghiép
dang hoat dong va hang tram nghin doanh
nghiép thanh lap mdi, day thuc su la mot
lugng daon rat it so véi quy md nén kinh té.
Vivay, nha nudc can cé cac chinh sach dé
gilp céc doanh nghiép tédng so lugng don
dang ky. Mot so6 kién nghi vé gidi phap cé
thé bao gom:

- Tiép tuc ndng cao nhan thiic cla cong
chung va doanh nghiép vé quyén SHTT.
Giup cac doanh nghiép y thi'c dudc vai tro
va gid tri cla quyén SHTT d6i v@i su ton tai
va phat trién cia doanh nghiép;

- Hoan thién hé thdong phap luat nham
tao diéu kién thuan Igi va dan gidn hda thud
tuc giup chd don dé dang han trong viéc
nop don dang ky KDCN va nhan hiéu;

- Pay nhanh tién dé tham dinh don
dang ky KDCN va don dang ky nhan hiéu.

2. Piéu 119 Ludt SHTT - Thai han x{ Iy don ddng ky s& hitu céng nghiép
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CAC VAN BE VE HANH VI XAM PHAM
QUYEN TAC GIA, QUYEN LIEN QUAN
TREN M1 TRUGNG SO VA GIAI PHAP
XU LY

Tran Manh Hung'

(Anh minh hoa, nguén: website: http://daidoanket.vn)

1. Céng ty luét qudc té Baker McKenzie Viét Nam/BMVN
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1. Thu'c trang vé hanh vi xam pham
guyén tac gia, quyén lién quan (ban
quyén) trén moi truéng so

Internet la mot phat minh vi dai cua loai
ngudi trong viéc thay doi mot cach dang
ké cach thi'c ma chung ta giao tiép, lién
lac v&i nhau. Thong qua mang Internet, cac
céd nhan & nhirng nai khac nhau trén thé
gidi, chi can co mot chiéc may tinh hoac
dién thoai cé két noi Internet la c6 thé thoai
mai tro truyén, thdo luan vdi nhau, dac biét
la trong bdi canh toan thé gidi phai gian
cach, han ché di chuyén trong thdi ky dich
bénh COVID-19 hién nay. Ngoai ra, nhd co
Internet ma chung ta co thé tim kiém, xem
rat nhiéu loai thong tin, kién thirc dé phuc
vu cho muc dich gidi tri, nghién cltu hoc
tap. Nhin chung, trong mot moi trudng so
md va xuyén bién gidi nhu Internet, ngudi
dung (Internet users) cé thé dé dang tai
xuong, sao chép, hodc chia sé cac tép am
thanh, hinh anh, tai liéu moét cach rat dé
dang, trong do, ké ca céac loai hinh &n pham,
tdc pham nghe nhin cé gid tri, cé ban quyén
cling khong phai la ngoai lé.

Hién nay, tai Viét Nam, xdm pham ban
quyén trén mang d& va dang la moét van dé
rat nhir'c nhoi déi véi khong chi céac tac gia,
chu s htu quyén tac gid ma con cd céc co
guan chic nadng, ban nganh, Chinh phu.
Co rat nhiéu nghién clu chi ra rang 90%
n6i dung s6 dudc cung cap trén cac trang
thong tin dién tu tai Viét Nam (phim, nhac,
sach dién t&r, phan mém) la noi dung bi nghi

xam pham ban quyén.’ Trong Iinh vuc am
nhac, theo nghién clfu ctia Hiép hoi Cong
nghiép Ghi am cua Viét Nam da cho thay
rang han 20 triéu ngudi & Viét Nam, chiém
moét phan tu dan sé Viét Nam, thudng
Xuyén truy cap am nhac truc tuyén, nhung
chi 5% trong s6 ho bdo céo dé tra toan bd
phi dich vu.? Bdo cdo nay ciing nhan dinh
rang cd khoang han 150 trang web @m nhac
ky thuat sé thuong mai c6 céc hoat dong
co thé vi pham ban quyén va hau hét trong
s0 dé khong dudgc cap phép dé cho ngudi
dung tai nhac xuong.

Lién quan dén linh vuc dién anh, tinh
hinh tham chi con nghiém trong hon. Su
hién diénngay cang nhiéu cuiia cactrangweb
cung cap phim ban quyén khong phép da
thu hut su chu y cua khong chi tai Viét Nam
ma con cd doi véi cac chuii sé hiru ban quyén
nudc ngoai, dan dén mot s6 vu kién & Viét
Nam. Dang chu y nhat, trong cdc nam trudc
day, Hiép hoi bién anh (MPA) - dai dién cho
nhiéu doanh nghiép san xuat phim Ién cua
My (Paramount Picture Corporation, Sony
Pictures Entertainment Inc, Twentieth. Cong
ty co6 phan phim Century Fox, Universal City
Studios LLC, Warner Brothers Entertainment
Inc, Walt Disney Studios Motion Picture, v.v.)
da dé dan t6 cdo rat nhiéu trang web phat
hanh phim lau, khdng c6 ban quyén tai Viét
Nam. Gan day nhat, cd quan chic nang cla
Viét Nam dé tién hanh khdi t6 vu an hinh
suU' vé "xam pham quyeén tac gia, quyén lién
quan" doi vdi cac website lién quan dén

1. http://www.amchamhanoi.com/wp-content/uploads/2014/01/special307old.pdf
2. Tham khao “Charge for downloading copyrighteddigital music: some support, some worry. C0 tai: http://
www.tbvtsg.com.vn/show_article.php?id=18602&In_id=183.
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phimmoi.net. Day la nguon dang tai hang
ngan bd phim khong phép cla ca cac nha
san xuat nudc ngoai va Viét Nam, da ton tai
va hoat dong trong khoang 10 ndm trg lai
day (tir 2010).

2. Vai tro ciia cac nha cung cap dich
vu trung gian doi véi ban quyén noi
dung trén moi truéng so

Dé cac noi dung xam pham ban quyén
(quyén tac gid, quyén lién quan) dudc xuat
hién, pho bién trén khdng gian mang thi bén
truc ti€p xam pham quyén (nguadi dang tai,
chia sé, pho bién noi dung cd ban quyén ma
khong dugc phép cua tac gia, chu sd hiru
ban quyén) khéng thé tu minh thuc hién ma
con can phai thdng qua céc khau trung gian
khac cung cap ha tang ky thuat gilp bén
xam pham két noi dugc véi mang Internet
va céc dich vu san cé trén moi trudng do. Vi
du: nh’ng chu thé quan trong, cung cap ha
tang, nén tang dé chung ta cé thé tiép can,
stf dung dich vu internet do la cac nha cung
cap dich vu vién thong gilp két nai, truy
cap Internet (ISPs); bén canh do, cac doanh
nghiép cung cap céac dich vu s6 thong qua
moi trudng mang internet (OSPs) giup cung
cap cong cuy, nén tang va doéng vai tro trung
gian dé thong tin dudc truyén tai dén cong
chung. Vi du: dich vu tim kiém, dich vu cung
cap khong gian Iuu trlr website trén may chu
(dich vu hosting), dich vu mang xa hdi, dich
VU giao tiép truc tuyén)...

Do do, bén canh viéc quy trach nhiém
cho bén truc ti€p xadm pham ban quyén

(nhu céc ché tai doi véi cac xam pham
truyén thong), cdc nha lam luat, cd quan
quan ly nha nudc trén thé gidi da dat ra
van dé lién quan dén vai tro va trach nhiém
clia cac nha cung céap dich vu trung gian
trén moi truong internet doéi vai viéc chong
lai cdc hanh vi xdm pham quyén tac gia,
quyén lién quan dé lam rdé ban chat, mdc
dé tham gia, ho trg (gidn ti€p hodc truc tiép)
cla ting loai dich vu déi vdi moi loai xam
pham dé dua ra cac ca ché mién trir nghia
vu hodc ché tai cu thé.

Hién nay, trén thé gidi chua cé mot dinh
nghia thong nhat vé doanh nghiép trung
gian trén mang internet. Tuy nhién, dua
vao céc dinh nghia vé doanh nghiép cung
cap dich vu trung gian clia mot s6 nudc
phat trién nhu Nhat' va My?, cé thé rut ra
mot dinh nghia vé nha cung cép dich vu
trung gian trén moi truGng mang la "nhiing
doanh nghiép, v8i nhi’rng dac tinh ky thuat
nhat dinh, dong vai tro trung gian trén moi
trudng Internet va cung cap céac dich vu da
dang trén moi trudng mang phuc vu cho
viéc trao doi, tuong tac gilra nhirng ngudi
strdung Internet".

3. Trach nhiém cua cac doanh
nghiép cung cap dich vu trung gian
trong viéc thuc thi bao vé quyén
tac gia, quyén lién quan trén moi
truong so

0 phan 16n cac qudc gia, cac doanh
nghiép trung gian truc tuyén, tuong Ung
vdi chuc nang, dac thu hoat dong dich vu

1. Nh&t Ban - Diéu 2.3 Luét vé céc gidi han trach nhiém vé boi thudng thiét hai cta céc nha cung cép dich vu
vién théng va Quyén yéu cau tiét 16 théng tin nhén dang cda ngudi gui
2. My - Pao ludt ban quyén thién nién ky ky thuét s6 (DCMA), Piéu 512.k
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cla minh, phan (ng vdi vi pham ban quyén
bang cach xda hodc vo hiéu hda quyén truy
cap vao cac tac pham vi pham, nhung chi
sau khi nhan dugc thong bdo vé vi pham.
Bang cach phan (‘ng moét cach "thu dong"
nhu vay, cac doanh nghiép trung gian co
thé tdn dung cd ché mién trir trach nhiém,
giup ho trdnh khai céc trach nhiém vé dén
bu thiét hai lién quan dén viéc xam pham
ban quyén dudc thuc hién bdi mot bén
th( ba khac. Tuy nhién, diéu nay lai dat ra
cau hai veé vai tro, trdch nhiém cla doanh
nghiép trung gian trong viéc tham gia bao
vé ban quyén trén moi trudng so.

Co thé noi, ca ché thuc thi hién tai &
nhiéu quéc gia khong bat budc cac doanh
nghiép trung gian chu déng giam sat noi
dung cula khach hang/ngudi st dung dich
vu. Tuy nhién, gan day, @ mét so quodc gia
da c6 xu hudng, theo do, cac doanh nghiép
trung gian truc tuyén cé vé nhu dang tr@
nén tich cuc haon trong viéc giam sat va
quan ly n6i dung trén hé thong ctia minh.

Hién nay, tai Viét Nam, cd ché vé trach
nhiém cua cdc doanh nghiép trung gian
trén mang Internet dang dugc giadi quyét
duy nhat tai Thong tu lién tich sé 07/2012/
TTLT-BTTTT-BVHTTDL (Théng tu 07) ngay
19/6/2012 ciaB& Théngtinva Truyénthong;
BO Van hoda thé thao va du lich quy dinh vé
trach nhiém cua doanh nghiép cung cép
dich vu trung gian trong viéc bao hé quyén
tac gia va quyén lién quan trén moi truéng
mang Internet va mang vién thong. Theo
do, Thong tu nay dé liét ké ra cac loai doanh
nghiép cung cap dich vu trung gian trén

mang internet va dat ra cac trudng hdp ma
doanh nghiép sé phai chiu trach nhiém vé
ndi dung dugc cung cép theo dich vu cua
ho. Bac biét, cac doanh nghiép trung gian
c6 lién quan phai xéa ndi dung vi pham
quyén tac gid (quyeén lién quan), va/hoéc
ngung dich vu internet cung cap khi nhan
dugc yéu cau cla nha nudc. Trong mot so
trudng hgp cu thé, doanh nghiép co thé
tham chi phai boi thudng thiét hai da gay ra
bdi hanh vi pham ban quyén.

Tuy nhién, cho dén nay, viéc thuc thi
Théng tu 07 c6 vé chua thuc su hiéu qua
vi nhiéu doanh nghiép trung gian, déc biét
la cdc doanh nghiép cung cap dich vu may
chu luu trir dir liéu (hosting) hay cac doanh
nghiép mang xa hoi Ién tiéng rang ho chi
la trung gian va khong thé kiém soét hang
ngan ndi dung dugc chia sé truc tiép va tu
nguyén moi ngay bdi ngudi dung dich vu
trong khi cac quy dinh tai Thong tu 07 la
chua rd rang, con gay nhiéu céach hiéu khac
nhau. Ngoai ra, cac cd quan chuc nang sé
déi mat vdi nhirng thach thirc I8n trong viéc
thuc thi quy dinh trong trudng hgp trang
web c6 lién quan dudc Iuu trif va van hanh
bdi cac may chud dat tai nudc ngoai.

Chinh tUr sy vuéng mac trong viéc thi
hanh Théng tu 07 néu trén cong vdéi qua
trinh ky két, gia nhap vao cac hiép dinh
thuong mai tu do (EVFTA, CPTPP, RCEP) gan
day, cac nhalam luat cua Viét Nam da quyét
dinh dua cac noi dung vé trach nhiém cua
doanh nghiép trung gian trén moéi trudng
s vao du thdo Luat stra doi, bd sung mot
so diéu cua Luat SHTT nam 2005 (du thao
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Luat). Viéc nay dudc ky vong sé la mot budc
dot pha quan trong gop phan thac day viéc
bao vé, thuc thi toét han doi vdi quyén tac
gia, quyeén lién quan trén moi trudng so tai
Viét Nam.

4. Cac noi dung quy dinh vé trach
nhiém cua doanh nghiép cung cap
trung gian tai du thao Luat

Nhu trén da dé cap, mot trong nhirng noi
dungldn maDuthao Luatduavaoddlatrach
nhiém cla céc nha cung cap dich vu trung
gian, d&c biét |a cac trudng hop mién trir
trach nhiém phap ly "safe habours". Theo
doé du thdo luat dua ra dinh nghia doanh
nghiép trung gian (da néu & trén) va dé xuat
cac loai hinh doanh nghiép trung gian nhu
sau: a) Doanh nghiép cung cap dich vu truy
nhap Internet, dich vu két noi Internet; b)
Doanh nghiép vién thong; c) Doanh nghiép
chothué cho datmay chd, cho thué may chu
dung riéng, cho thué cho Iuu trir ndi dung
thong tin s6; d) Doanh nghiép cung cap dich
vU mang x& hoi truc tuyén; d) Doanh nghiép
cung cap dich vu tim kiém ndi dung thong
tin s6; e) Cac doanh nghiép khac do Chinh
pht quy dinh.

Cung vdi viéc chi ra loai hinh doanh
nghiép trung gian nhu trén, trach nhiém
clia cac nha cung cap dich vu trung gian sé
dudgc lam rd, khi nao phai chiu trach nhiém
phap ly va khi nao dudc mién trir trach
nhiém vi ban than bén trung gian (trong da
so cac trudng hop) khong phai la nguai truc
ti€p xam pham ban quyén.

Cu thé, tuong tu nhu céch tiép can cda
MYV tai Dao luat ban quyén thién nién ky ky
thuat s6 (DMCA) va céach tiép can cua Lién
minh Chau Au theo Chi thi thuong mai dién
tlr, Piéu 198b dua ra nguyén tac an toan
(mién tru trach nhiém phap ly), theo dé ba
loai hoat dong clia doanh nghiép trung gian
co thé dudc mién trach nhiém phap ly lién
quan dén cac hanh vi vi pham ban quyén
dién ra trén mang vién théng va mang
Internet lién quan dén viéc cung cap hoac
s dung cac dich vu ctia mang do. Nhifng
béntrung gian dé bao gom (i) Nha cung cap
dich vu chi déng vai tro truyén dan dir liéu
(mere conduit), (ii) Nha cung cdp bd nhd
dém (cache) va (iii) Nha cung cap dich vu
luu trif (hosting service). Tuy nhién, du'thdo
luat khéng cung cap moét cach ro rang vé
viéc loai tru trach nhiém cho cac céng cu
dinh vi thong tin (chang han nhu cong cu
tim kiém).

M&c dU van con kha nhiéu ndi dung can
phai lam rd, chinh ly va stra doi lién quan
t8i cac quy dinh vé trach nhiém, nghia vu
clia doanh nghiép cung céap dich vu trung
gian, song viéc dé xuat dua cac quy dinh
quan ly co lién quan vao du thdo Luat SHTT
danh dau moét bude quan trong, thé hién nd
luc, quyét tdam cla cac cd quan nha nudc
c6 tham quyén cua Viét Nam trong viéc
Ung pho vdi su' lan tran cda cac hanh vi, noi
dung xadm pham ban quyén trén moi truéng
sO trén mang Internet. Diéu nay rat phu hgp
vdi bbi canh, chu truong thac day chuyén
doéi so, thuc day kinh té sb trong thai ky
cac mang cong nghiép 4.0 dang dién ra rat
manh mé tai Viét Nam hién nay.
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CO CHE GIAI QUYET TRANH CHAP
SO HUU TRI TUE TAI VIET NAM:
MOT SO DE XUAT VA KIEN NGHI

Nguyén Thi Thu Ha'

(Anh minh hoa, nguén: website: luathatran.vn)

1. Khung phap ly cho viéc thuc thi chung va vé thuc thi guyén SHTT néi riéng
quyén sur hiru tri tué tai Viet Nam  tuéan thd cac quy dinh tai Hiép dinh vé cac
khia canh lién quan téi thudgng mai cua
quyén SHTT (Hiép dinh TRIPS). Day la Hiép
dinh "xudng song” cho khung phép ly vé
SHTT cua céc qudc gia thanh vién WTO.

La mot quoc gia thanh vién clia Té chirc
Thuong mai Thé gidi (WTO) ké tir nam 2007,
khung phép ly cua Viét Nam vé SHTT noi

1 Luét su' thanh vién Céng ty Ludt TNHH Tam Nhin va Lién danh (Vision & Associates)
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Theo quy dinh cuda Hiép dinh TRIPS,
Viét Nam cam két xay dung va thuc hién
day du céc bién phép thuc thi quyén SHTT,
bao gom:

e bién phap dan su theo moét thu tuc
t6 tung dan su nhat dinh, trong do
cac dudng su dugc cung cap thong
tin, dugc quyén cung cap ching cu,
boi thudng thiét hai va yéu cau céc
bién phap khan cap tam thai;

o bién phép hadi quan nham ngan
chdn x4m pham quyén SHTT ngay
tai bién gidi;

e bién phap hinh su, it nhat doéi vdi
hanh vi gia mao nhan hiéu vdi 16i co
y va hanh vi xdam pham quyén tac
gid & quy md thuong mai; va

e Dbién phap hanh chinh dé xur ly céc vi
pham hanh chinhlién quan t&i SHTT.

Tat ca cac hiép dinh thuong mai ma Viét
Nam tham gia sau nay’' déu cé cac quy dinh
lién quan tdi SHTT. Mot trong nhifng diém
chung cua cac hiép dinh thuong mai nay la
ngay cang dua ra c4c yéu cau cao va chat
ché han vé bdo ho SHTT ndi chung va thuc
thi quyén SHTT nai riéng.

Dap Ung nhirng yéu cau cla luat quoc
t€, chung ta da xay dung hé thong phap

luat quoc gia tuong doi day du va bai ban.
Riéng vé thuc thi quyén SHTT, Luat SHTT
nam 2005 da danh riéng Phan thi nam dé
quy dinh vé Bao vé quyén SHTT. Diéu 198 da
quy dinh ré chd thé quyén SHTT co6 quyén
ap dung cac bién phap sau day dé bao vé
guyén SHTT cla minh:

o Apdungbién phap cong nghé nham
ngan ngura hanh vi xam pham quyén
SHTT;

e Yéucautdchic,canhédncdhanhvi
x4m pham quyén SHTT phai cham
ddt hanh vi x&m pham, xin 16i, cai
chinh c6ng khai, boi thudng thiét
hai;

7

e Yéu cau cd quan nha nudc co tham
quyén x ly hanh vi xdm pham
quyén SHTT theo quy dinh cua Luat
nay va cac quy dinh khac clda phap
luat cé lién quan;

o Khdi kién ra tdoa an hodc trong tai
dé bao vé quyeén, Igi ich hgp phép
cuda minh.

Trén cd s nhirng quy dinh nay, khung
phap ly cho céc bién phap hanh chinh, dan
sy, hinh su va kiém soat bién gigi da dugc
hinh thanh ngay trong cdc Chuadng tiép
theo cla Luat SHTT, cac Nghi dinh, Thong

1. Vi du nhu Hiép dinh Thucdng mai Song phudng gilra Viét Nam va Hoa Ky (2007), cac Hiép dinh Thudng mai
ky v@i Han Quéc (2007), Nhat Ban (2008), An D6 (2010), Uc, New Zealand (2010), cho tdi cdc Hiép dinh thudng
mai tu' do thé hé mdi ma Viét Nam mdi ky két ndm 2019 nhu Hiép dinh D6i tac Toan dién va Tién b xuyén Thai
Binh Dudng (CPTPP) va Hiép dinh Thudng mai tu do gitra Viét Nam va Lién minh chdu Au (EVFTA) (https://
trungtamwto.vn/thong-ke/12065-tong-hop-cac-fta-cua-viet-nam-tinh-den-thang-112018)
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tu hudng dan thi hanh, cting nhu' cadc Théng  dudc cac chd thé quyén ap dung, nham:

tu' lien tich gira cac bé nganh cé lien quan.
Ngoai ra, bién phap kiém soat bién gidi
nham thuc thi quyén SHTT clng thudng

(1) Tam ding tha tuc hai quan do6i véi hang
hda nghi ngd vi pham; (2) Kiém tra, giam
sat nham phat hién hang hoa c6 dau hiéu
xam pham quyén SHTT.

Bang so sanh uu diém, nhu'dc diém ctia cac bién phap
hanh chinh, dan su;, hinh su’

Tiéu chi Hanh chinh Dan su Hinh su
Thai gian x . 2-6 nam, tham chi con .
Iy thuc t& 1-2 thang lau han 6-12 thang

Thu tuc xur ly

- H6 sd don gian, khéng
qua phuc tap;
- Thu tuc nhanh gon.

- HO s@ phurc tap, nhiéu
tai liéu phai dugc cong
ching va hdp phap hoa
lanh su;

- Thu tuc t6 tung kéo dai,
chua co thu tuc xét xr rat
gon cho cac vu an SHTT.

- HO sa@ phurc tap, nhiéu
tai liéu phai dugc cong
chung va hdp phap hoa
lanh su;

- Su'tham gia clia chd thé
guyén vao qua trinh giai
guyét bi han ché.

Chi phi

Thap

Phat sinh nhiéu chi phi

Phat sinh nhiéu chi phi

Trinh do
cua co quan
chirc nang

Quan ly thi trudng, Thanh
tra B6/ S8 Khoa hoc la
nhirng Iuc lugng cé kién
thi'c chuyén mon tot
nhat trong s6 nhirng co
guan thuc thi hién nay.

Bén canh céc yéu td khac
thi kién thic cta Toa an
vé SHTT la mot han ché
|6n d6i vdi viéc giai quyét
cac tranh chap SHTT.

Cd quan t0 tung hinh
su thudng co6 kién thurc
chuyén sau vé viéc xur ly
hang gia néi chung. Tuy
nhién, bién phap hinh su
lai chi dp dung cho céc
hanh vi ma doi tugng la
hang hda gia mao SHTT.

Tinh kip thai
trong hoat
dong tur phia
cdquanchurc
nang

Cd quan chudc nang co
thé x{ ly khan cap trong
mot s6 trudng hap.

Khong thé xd ly nhanh
do phai tuan thu cac thu
tuc t6 tung. Bién phap
khan cap tam thai hau
nhu chua dugc Toa an ap
dung trén thuc té.

Kho xUr ly nhanh.

1. Céng van ngay 20/8/2020 cta HOi SHTT Viét Nam lién quan tdi viéc sira d6i Piéu 211, Ludt SHTT
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2. Tinh hinh thuc thi quyén sé hitu
tri tué tai Viét Nam

Trong nhifng nam gan day, viéc thuc
thi quyén SHTT tai Viét Nam da cé nhifng
budc tién nhat dinh, song theo danh gia
clia mot so t6 chifc, chuyén gia nudc ngoai,
Viét Nam van nam trong nhom cé muc do
xam pham quyén SHTT & murc cao. Cu thé,
Viét Nam van nam trong Danh sach theo
doi (Watch List) vé SHTT cia Chinh phti Hoa
Ky'. Uy ban Chau Au ciing d4 dua Viét Nam
vao danh sach cac qudc gia can co su gidm
sat chat ché vé SHTT sau khi Viét Nam gia
nhap EVFTAZ S6 liéu tir Té chirc hgp tac va
phat trién kinh t&€ (OECD) cho thay Viét Nam
la mét trong nhirng ngudn san xuat hang
gid, chu yéu lién quan tdi quan o, giay dép,
thuc pham, trang suc, thiét bi quang hoc,
nhi€p anh va thiét bi y t&. Hién tugng xam
pham quyén tac gia van duy tri & muc cao,
dac biét la viéc xadm pham quyén SHTT trén
mang Internet, sach gia, dia ghi am/ghi
hinh 14u van bay ban tran lan.

DPéc diém noi bat la cac vu viéc xam
pham quyén SHTT tai Viét Nam dudc giai
quyét chu yéu thong qua bién phap hanh
chinh, vé@i su tham gia cuia nhiéu cd quan
hanh chinh nha nudc. Viéc thuc thi quyén
SHTT bang bién phap hanh chinh tinh lich
sUf, xuat phat tu yéu cau quan ly nha nudc
trong Iinh vuc SHTT va dudc dat tu khi xay

dung nhirng van ban phép luat dau tién vé
SHTT (Phap |énh SHTT 1989) cho tdi nay.

Thong ké nam 2020 (s6 liéu khong
chinh thirc) cho thay, s6 lugng vu viéc tranh
chap/xam pham quyén SHTT dugc xu ly
bang bién phap dan su tai Toa an con rat
han ché, trung binh dudi 10 vu/ndm. Diéu
nay cho thay, cac chud thé quyén SHTT con
e ngai vdiviéc khdi kién ra Toa an. Bén canh
do, Viét Nam chua co toa an hoac tham
phan chuyén trach vé SHTT nhu nhiéu quoc
gia khac; s6 lugng tham phan dugc dao
tao vé SHTT, du chi qua moét s6 khoa ngan
han (1-3 thang) rat it; va nhirng bat cap cula
phap luat vé t0 tung, dac biét lién quan tdi
yéu cau vé ho sa, gidy to, thoi han t6 tung,
daoi vai viéc gidi quyét cac vu tranh chap vé
quyén SHTT von di can phai dugc gidi quyét
trong moét thai gian ngan, dac biét la doi vai
cac vi pham xay ra trén moi trudng s6 hién
nay khién cho bién phap dan su chua thuc
su trd thanh kénh giai quyét thuyét phuc,
ua chudng dé6i vdi cac vu viéc xdm pham,
tranh chap vé SHTT .

3. Cac deé xuat, kién nghi lién quan
t8i thu'c thi quyén sé hiru tri tué

3.1. Khong han ché pham vi ap dung cua
bién phap hanh chinh

Mot trong céc dé xuat duge dua ra gan
day va gay dugc nhiéu su'chuy ctia du luan

1. B4o céo dac biét 301 cua Cd quan dai dién Thuong mai Hoa Ky (USTR) nam 2020https://ustr.gov/sites/

default/files/2020_Special_301_Report.pdf

2. Bdo céo cta Uy ban Chdu Au vé bdo hé va thuc thi quyén SHTT & céc nudc dang phét trién ndm 2020https://
trade.ec.europa.eu/doclib/docs/2021/april/tradoc_159553.pdf
3. https://www.oecd.org/corruption-integrity/reports/mapping-the-real-routes-of-trade-in-fake-

goods-9789264278349-en.html
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la dé xuat stra doi Diéu 211 Luat SHTT, theo
do, Ban soan thao dua ra 2 phuong an:

e Phudng an 1: thu hep pham vi ap
dung cla biéu 211 Luadt SHTT chicon
ap dung cho cac hanh vi xam pham
lién quan t&i "quyén tac gia, quyén
lién quan, nhan hiéu, chi dan dia ly,
giéng cay trong gay thiét hai cho
tac gid, chu sd h{ru, ngudi tiéu dung
hodc cho xa hoi"; va

e Phudng an 2: gitf nguyén quy dinh
hién hanh.

Dudi goéc dd la mot luat su lam viéc
trong Iinh vuc SHTT, tac gid nhan thay hoan
toan chua cé mot nghién cliu cé vé khoa
hoc va thuc tién cho viéc loai trlr 4p dung
bién phap hanh chinh cho cac doéi tugng
SHTT bao gom: séng ché, KDCN, thiét ké bo
tri, tén thudng mai, bi mat kinh doanh va
hanh vi canh tranh khéng lanh manh.

Vé tinh phiurc tap ciia hanh vi xam
pham hay vu viéc tranh chap, quan diém
cho rang vi cac vi pham/tranh chap doi
v@i sdng ché, KDCN, tén thucgng mai, v.v.
thudng "khd" hon, nén can phai xt ly theo
bién phap dan su cing chua chinh xac.
Trong thuc tién thuc thi quyén, doi vai bat
ky doi tugng SHTT nao, du la nhan hiéy,
sang ché, KDCN hay quyén tac gia, déu co
nh{fng vu viéc phuec tap, vu viéc don gian,
nhirng tranh chap Ién, nhirng tranh chap
nhad. TUy vao tinh hudng cla vu viéc, cling
nhu nhu ciu va uu tién thuc té cla chu thé
quyén, ho cé thé Iua chon cho minh nhirng
bién phap xU ly thich hgp.

Vé viéc bién phap hanh chinh cé dang
bi “lam dung" hay khong, mot diém can
nhan manh la Toa &n hoan toan cé du tham
quyén dé giadi quyét cac tranh chap trén,
nhung do nhiéu nguyén nhan, ma trong dé
nguyén nhan chu yéu lién quan tdi nang
luc clia tham phan va tha tuc t6 tung dan
suma Toa an chua la moét lua chon cho chul
thé quyén. Trén thuc té, cac chu thé quyén,
déc biét la cac chu thé quyén la cac doanh
nghiép nudc ngoai, cac cong ty da quoc
gia, nhrng chu thé ndm gitr s6 lugng quyén
SHTTI8n, c6 gid tri, ludn quan tam trudc hét
dén bién phap dan su tai Toa an, do trong
nhiéu trudng hop tuong dong vdi thuc tién
tai cla quoc gia cla chu thé quyénvavé ly
thuyét, co thé yéu cau boi thudng thiét hai
thong qua bién phap dan su.

Nhu phan tich & trén, viéc lua chon giai
quyét tranh chép tai Toa &n con cé nhirng
han ché nhat dinh nén cac chu thé quyén
thudng s dung bién phap hanh chinh
nham gilp it nhat la ngan chan, cham dut
hanh vi vi pham trong mét khoang thai gian
hop ly. R6 rang la bién phap hanh chinh
khong phai dang bi “lam dung”, ma bién
phdp nay dang la clru canh cho nhiéu chu
thé quyén trong viéc ngan chan vi pham
quyén SHTT trong bdi canh hién tai cla
Viét Nam, déc biét la nhirng vi pham quyén
SHTT trén moi trudng s6, von can hanh
déng nhanh, kip thdi, ma diéu nay chi bién
phép hanh chinh mdi cé thé dap Ung.

Vé quan diém han ché pham vi cua
bién phap hanh chinh nham tao co hoi
ciing nhu thic day nang luc cua toa an
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vé SHTT, tac gia bai viét clng cho rang
quan diém nay chua that su thuyét phuc.
S6 lugng céc vi pham/tranh chap SHTT
dugc phat hién va yéu cau x ly 13 rat 16n,
cu thé la Ién tdi gan 1.700 vu trong nam
2020, khoang gan mot nira trong so nay
lién quan tdi sang ché, KDCN, tén thuong
mai, tén mién va cac vi pham khéac trén moi
trudng s6 (nhu Mot doi tugng clia quyén
chong canh tranh khéng lanh manh). biéu
nay c6 nghia la néu 4p dung Phuong én 1
trong tuong lai gan, rat co thé Toa an sé don
nhan thém khodng hang tram vu viéc lién
quan tgi SHTT trong mo6t nam, tham chi con
nhiéu hon.

Vé tam quan trong va y nghia cua viéc
thuc thi quyén SHTT d6i vé@i viéc phat
trién kinh té, xa hoi, 6n dinh moi truong
kinh doanh va phap luat, thuc thi quyén
la mot van dé hét sirc quan trong, néu nhu
khong thuc thi quyén t6t, thi xac lap quyén
gan nhu khoéng cé y nghia. Chinh vi vay,
trudc khi giao cho Toa an céc vu viéc anh
hudng I6n quyén va Igi ich cla chu thé
quyén, dadc biét la cac chd thé quyén la
doanh nghiép, cting nhu'trat tu' quan ly Nha
nudc vé SHTT, ching ta cantrang bicho Toa
anmotbo may day ducdvé cdsdhatangva
nang luc. Viéc chua trang bi dd nhu vay ma
budc Toa an phai dén nhan hang tram vu
viéc SHTT trong m6t ndm va cho rang nhu
vay Toa an sé cd ca hoi dé phat huy nang
luc la mot quan diém “duy y chi”. Mat khac,
khi gidi quyét vi pham/tranh chap SHTT vdi
mot tinh trang nhu vay, chung ta dang dat
quyén va quyén Igi cla chu thé quyén va

cla chinh Nha nudc vao mot rdi ro qua 1én,
vi pham/ tranh chap khong dudc giai quyét,
trong khi qué ton kém vé thai gian, chi phi
va cong suc.

Vdi cac phan tich nhu trén, tac gia bai
viét cho rang viéc ap dung Phuong an 1, tiic
la han ché bién phap hanh chinh doéi vdi
mot sO do6i tuogng va chuyén viéc thuc thi
quyén doi vdi cac doi tugng nay sang bién
phdp dan su trong tudng lai gan la khéng
kha thiva gay nhirng anh hudng tiéu cuc vé
mat kinh té€, xa hoi cling nhu hiéu quad quan
ly nha nudc.

Mat khac, néu gilr nguyén quy dinh
hién hanh (t(c 1a luva chon Phuadng an 2),
thi ching ta sé tiép tuc cho phép chu thé
quyén SHTT ti€p can vdi moi bién phép
thuc thi quyén theo luat dinh, khong co bat
ky mét han ché nao lién quan tdi n6i dung
cla hanh vi xdm pham hay tranh chap.
Diéu nay tao ra su binh dang ctia moi chu
thé quyén trong viéc tiép can cac bién phap
thuc thi, hay noi cach khac, cac cha thé
quyén cua céc doi tugng SHTT khac nhau
dugc quyén ti€p can nhu nhau doi véi moi
bién phap thuc thi quyén, bao gém ca hanh
chinh, dan su, hinh su hay bién phap kiém
soat bién gidi.

Viéc duy tri bién phap hanh chinh
viéc xu ly vi pham SHTT hoan toan phu
hgp vdi cac Hiép dinh qudc té ma Viét
Nam da tham gia. Theo cac Hiép dinh nay,
cac quoc gia thanh vién cé nghia vu dam
bao rang cac thu tuc thuc thi phai dugc quy
dinh trong phéap luat quéc gia nham cho
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phép x{r ly mot cach hiéu qua bat ky hanh
vi xdm pham quyén SHTT nao. Khong mot
Hiép dinh quoc té nao han ché quyén cua
cac qudc gia thanh vién trong viéc lua chon
bién phap ap dung, ngudc lai, cac Hiép dinh
qudc té cho phép céc quoc gia thanh vién
tu'lua chon cach thirc, bién phap thich hap,
nhu quy dinh tai Diéu 18.5, CPTPP: “M0oi Bén
dugc tu do quyét dinh cach thurc thich hop
dé thi hanh cac quy dinh ctia Chuong nay
trong pham vi hé thong phép luat va thuc
tién ctia minh”.

V@icacphantichtrénday, tdc gid baiviét
cho rang bién phap hanh chinh trong xur ly
vi pham SHTT la phu hgp vé mét nguyén tac
phap ly, hoan toan khdng trai véi cac Hiép
dinh quéc té€ ma Viét Nam tham gia, va con
la cd ché phu hgp vdi hé thong phap luat va
thuc tién cda Viét Nam. Vi vay, viéc duy tri
bién phap hanh chinh la can thiét nhu mot
lua chon cho chu thé quyén. Do do, khéng
nén han ché pham vi dp dung cula bién
phép hanh chinh trong boi canh Viét Nam
hién nay.

3.2. Mot so dé xuat khac

Mac du dé xuat gitr nguyén viéc dp dung
bién phap hanh chinh cho moi loai hanh
vi xdm pham quyén SHTT, tac giad bai viét
cho rang viéc chuyén dan sang x( ly dan
su cho cac hanh vi xam pham hay tranh
chap quyén SHTT la mét xu hudng chung
trén thé gidi. Viéc bat kip xu hudng nay sé
gilp cd ché thuc thi quyén SHTT cua Viét
Nam bét phic tap, dé ti€p can hon doi vdi

cac chu thé quyeén, dac biét la cac chu thé
quyén nudc ngoai.

Tuy nhién, dé thuc hién diéu nay,
nang luc cta Toa an du dé dap Ung nhu
cau xét x{r cac vu viéc SHTT la mot yéu
cau tién quyét. Chinh vi vay, can cé mot
ké hoach hét siic cu thé trong trung han,
dé boi dudng kién thirc SHTT cho tham
phan, song song vdi viéc xay dung toa an
chuyén trach vé SHTT. Khi Toa 4n dép Uing
dudc cac yéu cau nay, chinh cac chu thé
quyén ciling sé tu giac chuyén cac vu viéc
SHTT cla minh ra gidi quyét tai Toa &n ma
khong can dén mot cd ché bat budc, mang
tinh ménh Iénh nha nudc.

Trong khi thuc hién 16 trinh trén, nén
xay dung mot ca ché phdi hop cu thé gilfa
cac cd quan thuc thi quyén, trdnh tinh
trang quyét dinh cla cd quan nay khong
dudc cd quan co lién quan thuc hién hoac
thuc hién chdmtré. Caché thamvan chinh
thic gilfa cac cd quan thuc thi cling hét
sUrc can thiét, dac biét la viéc tham van vdi
cac cd quan chuyén vé SHTT (vi du, Cuc
SHTT) hay cd quan thuc thi da cé nhiéu
kinh nghiém trong viéc giadi quyét céc vu
viéc SHTT (vi du, Thanh tra B Khoa hoc va
Cong nghé). Ca ché nhu vay sé giup tao su
thdng nhat vé quan diém trong cung mot
van dé, nha do, giam thai gian xd' ly vu viéc
SHTT, tao su dung dan va céng minh cho
cac quyét dinh giadi quyét vu viéc, von di
can su nhanh chong, chinh xac trong boi
canh thuong mai toan cau va moi trudng
sO nhu hién nay./.
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BAN VE VIEC THANH LAP TOA AN
CHUYEN TRACH VE SO HUU TRi TUE
0 NUGC TA HIEN NAY

1. Muc tiéu va chirc nang cua Toa
chuyén trach vé sd hiru tri tué tai
mot s6 quoc gia trén thé gigi

Theothdngké clia Té chiic SHTT thé gidi
(WIPO), trong nam 2019, don dang ky sang
ché trén toan cau la 3,2 triéu (gidm 3% so
v@i ndm 2018); trong do, nhém 5 qudc gia
co6 dan I8n nhat 1an luct 1a Trung Quoc Vdi
1,4 triéu va nhiéu hon hai lan don cla Hoa
ky v&i 621.453 dan, ti€p theo la Nhat Ban vdi
307.969 don dang ky, Han Quoc vdi 218.975
va Van phong Sang ché Chau Au vdi181.479
don dang ky? P&i tugng chi dan thuong
mai pho bién nhat la nhan hiéu clng thé
hién su tang trudng manh mé trong nhiéu
nam lién tuc; trong dé nam 2019, don dang
ky nhan hiéu da tang lén 5,8% so vdi nam
2018 trudc do. Cu thé, trong nam 2019, cé
khoang 11,5 triéu dan dang ky nhan hiéu da
dudc nop trén toan thé gidi®,

1. PGS.TS. Vién Nha nudc va Phap luat

PGS.TS Lé Mai Thanh'

Thong ké cho thay, cac don dudc nop
cang nhiéu thi cac doéi tugng dugc xac lap
quyén tang theo va nguy cd tranh chap vé
quyén SHTT giifa cac chd thé tai moi quéc
gia cling tang lén tudng ('ng. Thém vao do,
nhan thuc cla cong chung vé vai tro thuc
thi quyén SHTT dudc nang cao; cung vdi dé
xuat hién nhirng lo ngai lién quan dén tinh
hiéu qua, cong bang va kha doan trong xét
xU'tai cac phiéntoa gidi quyéttranh chapvé
SHTT da dan dén nhu cau clia mot s6 quéc
gia thanh lap (hodc xem xét thanh lap) cac
cd quan tai phan chuyén biét (SIPJs) dé giai
quyét cac tranh chap lién quan dén SHTT.

Boi canh phéap ly, kinh t€, van hoa va
lich st ciia moi quoc gia va cac khudn kho
hé thong tu phap cé thé khac nhau nhung
SIPJs thudng dudc thiét 1ap vdi muc tiéu
chung: Bdo dam c6 mot cd ché giai quyét
tranh chap hiéu qua va cong bang do céc
tham phan dudc chuyén mon hoa tién
hanh vi Igi ich cla tat cd cac bén lién quan

2. WIPQ, 2020, World Intellectual Property Indicartor 2020, Switzerland, p.12
3. WIPQ, 2020, World Intellectual Property Indicartor 2020, Switzerland, p.76
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- chd sd hiru SHTT, ngudi tiéu dung va toan
xa hoi'. Trén cd s@ muc tiéu chung co thé
dién giai cdc muc tiéu cu thé thanh lap
SIPJs nham: Tang cudng chuyén moén hoa
hoat dong xét x(rtrong cac van dé lién quan
dén SHTT; nang cao nhan thuc vé thuc thi
quyén SHTT; thuc day tinh nhat quan trong
phan quyét va tinh kha doan trong phién
toa cling nhu phan quyét; dong thdi giam
rdi ro xét xu sai.

Tuy vao diéu kién cu thé vé hé thong tu
phap cling nhu nang luc xét xu thu'c su' cda

(Anh minh hoa, nguén: website: canthowork.vn)

cac toa, tuy vao nhu cau cua xa hoi cling
nhu thuc chat cac tranh chap mang tinh
pho bién, mot s6 qudc gia thanh [ap toa
chuyéntrach vé SHTT cé tham quyén xét xur
yéu cau khdi kién hanh chinh va céc tranh
chap dan su'vé SHTT nhu Trung Quéc, Nhat
Ban va Nga trong khi cac quéc gia khac chi
xét xUf tranh chap dan su hodc hanh chinh.
Mot s6 duge thanh 1ap nhu céc thiét ché tu
phap riéng biét, hoan toan dbc lap vdi toa
dan su va hanh chinh hoac dugc cau tric
nhu mét phong hodc moét toa trong tda an
dan su hoac toa thudng mai’.

1. Jacques de Werra, June 2019, A closer look at specialized intellectual property courts, University of Geneva,
Switzerland; Special Supplement of the WIPO Magazine for the International Conference on Building Respect
for Intellectual Property — Stimulating Innovation and Creativity in Shanghai in the People’s Republic of

China in November 2016

2. ICC, Adjudicating Intellectual Property disputes, An ICC report on specilizied IP jurisdictions worldwide, 2016,

p.7
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C4c toa an nay dudc dat theo nhiéu
tén khac nhau nhu: Toa SHTT chuyén biét
(Malaysia), Toa SHTT (Trung Quéc, Bo Bao
Nha, Singapore - riéng tai Singapore, Toa
nay la moét trong s6 toa thuang mai chuyén
trach dudgc lap dudi Toa T6i cao), Toa SHTT
va Thuong mai Qudc té (Thai Lan) va Toa
vé Tranh chap SHTT (Nga), Toa Cap cao vé
SHTT (Nhat Ban), Toa Sang ché (Anh, Han
Quoc), Toa Sang ché Lién bang (Thuy S,
Dburc), Phong chuyén trach vé SHTT clia Toa
an Lién bang vé thué va céc van dé hanh
chinh (Mexico) va Phong Chuyén trach
SHTT ctia Toa an (Phap)...]

Pé lam ré cac van dé lién quan dén
SIPJs nham nang cao hiéu qua chuyén
mon hda gidi quyét tranh chap SHTT, mot
s0 t6 chic nhu Phong Thudng mai Quoc té
(ICC), Vién SHTT Quaéc té (IIPI) két hap vdi
Van phong Sang ché va Nhén hiéu ctia Hoa
Ky (USPTO), Hiép hoi Luat su’ Quéc té (IBA)?
d& tién hanh cac nghién clu doc lap dua
trén so liéu thong ké cap nhat SIPJs va céc
nghién clu tinh huéng lua chon theo khu
vuc vdi cac tiéu chi cu thé.

Theo céc két qua nghién clru chung cho
thay, thanh |ap hodc mong mudn thanh lap
SIPJs phai dua trén ddc diém cu thé cua
trng qudc gia hoac khu vuc nhung déu
bam theo chuc nang va muc tiéu tuadng
(ng. Muc tiéu thiét 1ap SIPJs da trinh bay &

trén; trong doé van dé nang cao trinh do va
tinh chuyén nghiép cla thdm phan cling
nhu nang luc doi ngl dai dién, chuyén gia
vé SHTT, luat su, tham dinh vién dong vai
tro bo trg trong qua trinh xét xur 1a rat quan
trong. SIPJs cd chiic ndng giai quyét tranh
chép vé quyén SHTT ndéi chung hodc quyén
SHTT dbéi véi moét doi tuong cu thé (nhu
sang ché chang han); khong giai quyét cac
thu tuc lién quan dén viéc dang ky quyén
SHTT hodc vé dinh gié cac quyén SHTT, vé
thu lao ban quyén...

Trén cd sd tong hgp cac nghién cl,
SIPJs dugc hiéu la cd quan tai phan chuyén
nganh vé SHTT co thé la trong tai hoac toa
an; hoac mot bo phan thudng truc; hodc mot
phong trong toa dan su, toa an thugng mai,
cd quan hanh chinh; cé doc quyén xét xur
tranh chap quyén SHTT chung hoac tranh
chap quyén SHTT vdi doi tugng cu thé.

Tai mot s6 quoc gia, nhu cau thanh
lap SIPJs dac biét hién thi rd rang doi vdi
sang ché bdi van dé nay la chuyén moén
sau trong linh vuc khoa hoc - ky thuat
ma khong phai tham phan/hoi dong xét
xU nao cling cé thé xr ly dugc. Vay nén,
SIPJs mot s6 quoc gia chicd doc quyén tai
phén doi vdi sdng ché ma khong gidi quyét
tranh chap vé quyén SHTT khéac. Vidu: Toa
phlc tham dia hat cla Hoa Ky, Toa Sang
ché cua Toa Cong bang thubc Toa an toi

1 Xem ICC nhu' trén p.8 va xem IIPI & USPTO, Study on Specialized Intellectual Property Courts, Washington

DC 2012, p.1

2 ICC, Adjudicating on Intellectual Property disputes, An ICC report on specialised IP jurisdictions worldwide,
2016, Switzerland; The IIPI and USPTO, Study on Specialized Intellectual Property Courts, Washington DC
2012; IBA, International Survey Of Specialised Intellectual Property Courts And Tribunals, 2007
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cao cla Anh va xU Wales va Toa Sang ché
Lién bang Thuy Si...

Vé mét dia diém, SIPJs thudng dat &
thu doé hodc & trung tdm cua cac khu cong
nghiép hda cao, ndi c6 nhu cau cao vé mot
cdquan tai phdn chuyén biét. Vidu, & Brazil,
phong chuyén trach SHTT dat trong Toa an
cua Sao Paulo va Rio de Janeiro, trong khi
@ phan I6n cac bang cla Brazil khong cé
toa an nhu vay. O nhiéu qudc gia, SIPJs dat
cung thanh pho véi Co quan SHTT qudc gia.

Bén canh do, cac nghién culu trén ciing
tim hiéu ly do ma mot s6 qudc gia chua
thanh lap SIPJs. Vi du: Cac chuyén gia
dudc phong van tai Ireland cho rang, do so
lugng céc tranh chap lién quan dén SHTT
chua nhiéu va hoat dong xét x(r cia Phong
Thudng mai Toa &n T6i cao hiéu qua nén
cac vukién SHTT quan trong nhat déu dugc
xem xét giai quyét’.

Muc tiéu thanh lap SIPJs cling nhu churc
nang cla nhifng thié€t ché nay da ré nhung
guyétdinh thanh 1ap SIPJs can phaiphantich
dua trén diéu kién cu thé ctia moi qudc gia.

2. Toa chuyén trach vé SHTT trong
diéu kién cu thé cua Viét Nam

Panh gid kha nang thanh lap moét Toa
SHTT chuyén biét 3 bat ky khu vuc tai phan
nhat dinh nao doi hdi phdi danh gid minh
bach va khach quan vé nhiéu yéu to vugt ra
ngoai khuon kho quyén SHTT trong dé bao

1.1CC, p.10-11
2. Xem Jacques de Werra, nhu' trén
3. Xem Jacques de Werra, nhu' trén

gom boi canh kinh té, luat phap va xa hoi
pho bién ctia moi qudc gia. Trai vdi ky vong
thong thuong, khong cé bang ching ro
rang nao cho thay viéc thanh 1ap Toa SHTT
chuyén biét tao ra Igi ich d6i véi cac chu
sd hifu quyén SHTT cling nhu tang cudng
muc dé bao vé quyén SHTT hodc thu hat
thém von dau tu truc ti€p nudc ngoai®.

(i) Can cU vao muc tiéu tong quat "dam
bao su san cd cua cd ché giai quyét tranh
chap hiéu qua va cong bang do cac tham
phan dugc chuyén mon hda tién hanh vi Igi
ichclatatcacacbénliénquan-chdsdhiiu
SHTT, ngudi tiéu dung va toan xa hoi", viéc
thanh 1ap Toa chuyén trach vé SHTT khong
thé chi dua trén nhu cau dau tranh vdi céc
hoat dong xam pham quyén SHTT nhu xam
pham ban quyén, gid mao nhan hiéu... Noi
cach khéc, cac tranh chap phat sinh ti cac
hoat dong phi phap nay khéng doi héi dich
vu hodc mot toa chuyén trach vé SHTT giai
quyét. Nhat |a vdi cac nudc dang phat trién,
thay thé viéc thanh |ap Toa SHTT thi can tap
trung vao nang cao chuyén moén vé SHTT
cUa cac toa an khong chuyén trach; tao ra
cac ban chuyén trach vé SHTT trong céac
tda an thong thudng®.

Ngay tai cac quoc gia cé Toa SHTT, toa
chuyén trach ciling hay s dung y kién tu
van tUr chuyén gia (bén thir 3) hoat dong
chuyén nghiép trong linh vuc SHTT, nhat
la khi gidi quyét tranh chap lién quan dén
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sang ché. Cac chuyén gia dé (amicus
curiae) cd thé ho trg thadm phan/hoi dong
xét xUr bang cac tu van chuyén moén theo
cach thic khac nhau'. Tém lai, Toa SHTT
khi xét x&r dung y kién tu van tu chuyén gia
thi toa an thong thudng cling co thé dungy
kién chuyén giavay kién cac chuyén gia dé
la mat xich trong hé sinh thai bao dam cho
két qua nhat quan va kha doan cla phan
quyeét.

Ngoai ra, cac tham phan cling co thé
trau doi chuyén mon tu viéc trao doi quoc
té gilfa cac tham phan va toa an giai quyét
cac vu viéc vé SHTT? viéc chia sé kién thurc
chuyén mon theo cach nay sé tao cd hoi
thic day va lam giau thém kién thirc 1an
nhau. Su trao déi quoc té nay khong bi can
trd bditinh lanh tho triét dé clia quyén SHTT
do qud trinh toan cau héa thuong mai dan
dén ban chat toan cau cla nhiéu van dé
trong Iinh vuc SHTT. Tuy nhién, d6i véi Toa
an Viét Nam thi viéc tan dung cd hoi trao
doi quoc té khd kha thi bdi trinh do ngoai
ng(r cla tham phan hodc hoi dong xét xur
can phai dugc cai thién.

(if) Can cl vao cac muc tiéu cu thé, co
thé danh gia diéu kién thanh 1ap Toa SHTT
tai Viet Nam nhu sau:

Thd nh&t, muc tiéu chuyén mén hda
hoat déng xét xu’ cia Toa SHTT, ndng cao
nédng luc xét x&’ cGa thdm phéan

Nhu cau thanh lap Toa SHTT can xem
xét cdn cU vao sb lugng cac vu vé SHTT
dugc giai quyét theo t6 tung tai Toa. Thuc
té cho thay, hién tugng xdm pham quyén
SHTT ndi chung rat pho bién nhung cac vu
viéc gidi quyét tai Toa khong nhiéu. Hién
tugng nay sé con ti€p dién trong nhiéu ndm
mot khi khong hoa gidi dudgc tam ly e ngai
doi dau, e ngai theo dudi kién tung ton kém
thai gian, tién bac va muon van ly do khéac
clia cac chud thé quyén SHTT tai Viét Nam.
Thuc té, sd lugng céc vu lién quan dén
SHTT giai quyét tai Toa theo trinh tu dan
su, hanh chinh hay hinh su déu rat it so vdi
cac vu khac. Bé thay doi tinh trang nay, can
thay doi nhan thirc va cing cd hé sinh thai
lien quan dén SHTT bat ngudn tUr khau xac
lap quyén mot cach cong bang, nhat quan,
ti€ép dén la nang luc bao vé quyén cua chu
thé quyén, roi dén nang luc ctia doi ngd bo
trg tu phdp, cdc chuyén gia cing nhu tham
phan... Vay néu thanh 1ap Toa chuyén trach
SHTT nhung lai khong cé nhiéu vu dé xét
XU va budc phai xtf cac an khac thi muc tiéu
chuyén mén hda chua dat dugc. Thuc tién
do cing khong lam cho hé sinh thai thuc
thi quyén SHTT phat trién va tao moi trudng
dé tham phan/h6i dong xét xur, cac chuyén
giavacac daidién, lugtsu,tham dinh vién...
co thé co xat chuyén moén, nang cao nang
luc véi dich cudi cung la ban hanh ban an
kha dodn, nhat quan va tranh sai sét. Ngoai

1. Katsumi Shinohara, Outline of the Intellectual Property High Court of Japan, AIPPI Journal, May 2005
2. WIPO Launches New Free Database of Judicial Decisions on IP from Around the World, Judiciaries and
Intellectual Property, https://www.wipo.int/about-ip/en/judiciaries/
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ra, co rat nhiéu tranh chap vé quyén tai san
khac (nhu quyén s dung déat) dién ra phé
bién va chiém ty trong I&n trong céc vu viéc
gidi quyét tai Toa an khong chuyén trach.
Nhin tong thé mang tinh hé thong, viéc
thanh 1ap Toa SHTT trong hé théng TAND
thuc su' chua hgp ly.

Th( hai, ndng cao hiéu qua thuc thi
quyén SHTT

Nhu trén da trinh bay, khong co bang
chirng vé viéc su hién dién cua Toa SHTT
dem lai Igi ich gi han cho chd thé quyén
SHTT trong giai doan thuc thi quyén bdi
viéc xét xr vdi su ho trg tur viéc tham van
chuyén mon tai Toa nao cling cé thé bao
dam phan quyét cong bang, phu hgp vdi
tinh d&c thu cla tranh chap. 0 day can
phan biét nhu cau thanh 1ap Toa chuyén
trdch va nhu cau xay dung trinh tu thu tuc
dac biét phu hdp vdi qua trinh xét xr tranh
chéplién quan dén SHTT n6i chung va sang
ché naoiriéng.

Ve ly thuyét, trong cdc nhém doi tugng
cla quyén SHTT, sdng ché |a doi tugng dac
biét lam phéat sinh mo6t s6 van dé phurc tap
khi xét xtt. Nhiéu quoc gia da chon mé hinh
thanh 1ap Toa sang ché nham tao ra ca ché
chuyén moén giai quyét tranh chap doi vai
doi tugng sang tao tri tué phuc tap nay. Tuy
nhién, thuc té€ cho thay, s6 lugng sang ché
hang nam dugdc cap van bang bao ho tai
Viét Nam khoéng nhiéu va phan I6n trong do
la sdng ché nudc ngoai. Dé giadi quyét tranh
chap sang ché, can co6 tu van tu cac nha
chuyén mon va phap luat Viéet Nam cling da

quy dinh vé trach nhiém ching minh cua
bi don trong céc vu tranh chap nay (khac
vd@i trach nhiém chi’ng minh cda nguyén
dan trong cac vu viéc khac). Vay thanh lap
Toa sang ché trong bdi canh cu thé cua
Viét Nam nham nang cao hiéu qua thuc thi
trong Iinh vuc chuyén biét nay ciing khéng
can thiét.

Th ba, muc tiéu thdc day tinh nhéat
quéan va tinh kha doan trong phan quyét;
dong thdi giam rdi ro xét x{ sai

Dé bdo dam muc tiéu trén, hé thong toa
an Viét Nam d& s dung nhifrng cong cu va
bién phap khac nhau phuc vu hoat dong
xét xUr.

Viéc lua chon, cong b6 va s dung an
lé ciing phuc vu moét trong nhirng muc tiéu
dé. Theo Diéu 2 Nghi quyét s6 04/2019/NQ-
HDTP clia HOi dong tham phan Toa an Nhéan
dan t6i cao ban hanh ngay 18/6/2019 vé
quy trinh lua chon, cong bo va 4p dung an
1&, "an 1é dudc lua chon phai dap Ung céac
tiéu chisau day: 1) Cé giatrilamré quy dinh
cla phap luat con coé cach hiéu khac nhau,
phan tich, gidi thich cac van de, su kién
phép ly va chira nguyén tac, duang 6i xtr ly,
quy pham phép luat can 4p dung trong mot
VU Viéc cu thé hodc thé hién |& cong bang
doi v8i nhirng van dé chua cé diéu luat quy
dinh cu thé; 2) Cé tinh chuan muc; 3) Co gia
tri hudng dan ap dung thong nhat phap luat
trong xét xir". Nhu vay, lua chon va ap dung
anlé vé SHTT thé hién su'bo sung cho phép
luat hién hanh nham khac phuc su thi€u
thong nhat trong cach hiéu phap luat, thiéu
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quy dinh cu thé hodc nham hudng dan ap
dung phap luat théng nhat. Vay, cé thé suy
doan rang, néu chua xay dung an 1é thi
phap luat n6i dung vé SHTT chua gép phai
cac van dé nhu trén can giai quyét nham
bao dam muc tiéu xét xu.

Cu thé, theo Trang tin dién tr ca TAND
toi cao, trong 43 &n 1é da co hiéu luc va 87
du thao an 1é hoan toan khéng c6 an 1é nao
lién quan dén quyén SHTT (trong khi c6 tdi
17 &n 1é da co hiéu luc lién quan dén dat
dai, nha &); trong 1091 nguoén an |é clng
chicé 3 nguon lién quan dén SHTT (Ban an
sO 18/2016/KDTM-ST ngay 12/6/2016 cua
TAND Tp Ha Noi vé tranh chap quyén sd hitu
cong nghiép -"SHCN"; Ban an s6 29/2018/
KDTM-PT ngay 18/7/2018 ctia TAND céap cao
tai Tp. HO Chi Minh vé tranh chap hgp dong
chuyén nhugng quyén tac gia va san xuat
kich ban; Ban an s6 01/2019/KDTM-PT ngay
09/1/2019 ctia TAND céap cao tai Tp HO Chi
Minh vé tranh chap quyén SHTT)".

Vay nén c6 Toa SHTT hay khéng thi muc
tiéu trén van khong thay déi.

Thur tu, yéu té chi phi'va thdi gian xét xur

Thai gian xét xir d6i véi cac vu lién quan
vé SHTT tai bat cr toa nao cting khong thay
doi néu khong ap dung quy trinh t6 tung
riéng ma néu co quy trinh dé thi Toa nao ap
dung cling nhu nhau nén khong cé van dé
khéac biét vé thai gian xét xu.

Vé chi phi, viéc thanh |ap Toa SHTT sé
lam tdng dau maoi va thém chi phi hé thong
trong béi cdnh hién nay. Béi vdi cac chu
thé quyén, viéc xét x bdi Toa chuyén trach
cling khong dem lai kha nang tiét kiém chi
phitranh tung cho ho.

Do vay, trudc boi canh cu thé cua hé
thong Toa an, phap luat va hé sinh thai thuc
thi quyén SHTT hién nay tai Viét Nam, y
kién ca nhan cua tac gia la chua thich hop
dé xay dung Toa SHTT chuyén trach trong
hé théng TAND.

1. TANDTC, Trang tin dién td’ vé &n 1€, https://anle.toaan.gov.vn/webcenter/portal/anle/nguonanle
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BAO HO SO HUU TRi TUE CHO NONG SAN
VIET NAM TRONG BOI CANH HOI NHAP

Tran Puc Vién'

(Anh minh hoa, nguén: website: tapchicongthuong.vn)

1. Thu'c trang cong tac bao ho sd Trong giai doan 2010-2020, Chudng
hitu tri tué (SHTT) cia ndng san trinh phat trién tai san tri tué da hé trg bao
Viét Nam hd SHTT cho 118 san phdm chd luc cla cac
dia phuong; ho trg, tu van thanh 1ap 63 t6
chuc tap thé kiém soat, quan ly sdn pham
dugc bao ho; hang nghin I16p tap huan, dao

11Thu'c trang cong tac bao ho SHTT ndng
san trong nudc

1. Hoc vién N6ng nghiép Viét Nam
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tao va chuang trinh truyén thong vé SHTT
dudc thuc hién; ho trg dédng ky bao ho 50
sang ché cho nguai Viét Nam. Trong tong
s6 76 chi dan dia ly cua Viét Nam dugc bao
ho, cd 19 dia danh cap tinh, nhu Binh Thuan
(Thanh long), Lang Son (Hoa hoi), Ninh
Thuan (Nho), Hung Yén (Nhan long), Bén
Tre (DUa xiém), Binh Phudc (Hat diéu)...; 48
dia danh cép huyén va tuong duong, dién
hinh nhu Cao Phong (Cam), Budén Ma Thu6t
(Cafe), PhiQuoc (Nudec mam), Luc Ngan (Vai
thiéu), Hué (Non 18), Ha Long (Cha muc)...;
va 9 dia danh cap x4 va tugng duang. Hién
c6 42 tinh/thanh phé d& ban hanh Chuang
trinh phat trién tai san tri tué; va coé hon
1.000 san pham OCOP (One Commune, One
Product — Moi x&, phudng mot san pham)
dudgc ho trg phat trién tai san tri tué.

Mac du bi anh hudng nang né bdi dai
dich Covid-19 nhung lugng don guri vé Cuc
SHTT trong 6 thdng dau nam 2020 tang
0,6% so vdi cung ky nam 2019; s6 Van bang
bao ho cap tdng hon 18%, trong dé Bang
doéc quyén sang ché tang hon 56%.

Nh(rng ndm gan day, hoat dong san xuat
va kinh doanh céac dac san dia phuong da
thu dudc nhiéu thanh qua to 16n, gop phan
nang cao thu nhap cho ngudi dan. Mot trong
nhifng hudng uu tién dé nang cao suc canh
tranh cho nong san, cac san pham lang
nghé la xay dung, dang ky va bao ho quyén
SHTT cho céc sdn pham nay. Trong thdi gian
qua, dé ho trg phat trién tai san tri tué phuc
vu phat trién kinh té - x& hoi, Cuc SHTT cling
da quan tdm xac 1ap quyén sd hifu cong

nghiép cho 275 déc san dia phuong; cu thé,
da cap 256 gidy ching nhan dang ky nhan
hiéu tap thé, nhan hiéu ching nhan va 19
gidy chirng nhan dang ky chi dan dia ly cho
cac san pham déc thu cdia nhiéu tinh, thanh;
1148 san pham OCOP dudc ho trg phat trién
tai san tri tué nhu cam sanh Ham Yén, dau
tram Hué, tdom hum bdng Phu Yén, yén sao
CU Lao Cham, qué Tra Bong...

Theo BO NOong nghiép va Phat trién
néng thon, dén thang 3/20217, ca nudc cé
1.408 san pham dugc bao ho nhan hiéu tap
thé, 465 nhan hiéu chirng nhan va 101 chi
dan dia ly. Phong trao moi xa mot san pham
dang phat trien manh mé va hiéu qua, dén
nay, ca nudc c6 4.919 san pham OCOP dudc
chuan hoéa va cong nhan dat 3 sao trd lén.
Nam 2020, B6 Nong nghiép va Phat trién
nong thon da danh gia, phan hang va cong
nhan doi véi 20 san pham OCOP 5 sao. Pac
biét, d& c6 36 san pham dich vu du lich
cong dong va diém du lich dugc cong nhan
la san pham OCOP; 2.690 chu thé cé san
pham dugc cong nhan OCOP.

Theo Cuc SHTT, trong 5 nam qua, théng
qua Chuang trinh phat trién tai san tritué, da
c6 han 500 san pham néng nghiép chd luc,
dac thu cda dia phuong dudc ho trg, trong
dé: 21san pham dudgc ho trg tir chuong trinh
cua Trung uong do Cuc SHTT chu tri; 271san
pham dudc ho trg tir chuong trinh cla cac
dia phuang va hon 200 san pham dugc ho
trg tU cdc nguon kinh phi khac va xa hoi hda
(tr ngudn kinh phi OCOP, kinh phi cla dia
phuang va kinh phi cia doanh nghiép).
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C4c san pham nong san sau khi dugc
bdo hd SHTT dugc ngudi tiéu dung biét
dén nhiéu hon, uy tin sdn pham dugc nang
cao, gia tri sdn pham tang, mang lai nguon
thu dang ké cho ngudi san xuat, nhu cam
Cao Phong tédng gia khoang 5 lan/kg; mat
ong Méo Vac tang gia 2,5 lan/lit; budi Tan
Triéu tadng gid khoang 40%/qua, gia clia cac
nong san khac nhu nudc mam Phu Qudc,
vai thiéu Luc Ngan, cam Ha Giang, budi da
xanh Bén Tre... déu tadng va dudc tiéu thu
vdi so lugng I6n.

Thong qua hoat dong bao ho, phat
trién tai san tri tué da két noi dudc cac ho
nong dan san xuat don 1é thanh mo hinh
san xuat tap trung, dugc to chuc chat ché
va theo hudng chuyén canh ngay cang
chuyén nghiép haon, gép phan nang cao
chat lugng, nang cao kha ndng canh tranh
clia san pham, tao dung dudc cong cu quan
tri trang trai va Ung dung kip thdi cac céng
nghé tién tién, tao niém tin cho ngudi tiéu
dung vé nguon goc xuat xir, muc d6 an toan
va chat lugng néng san.

1.2. Thu'c trang cong tac bao ho SHTT cho
noéng san xuat khau

Nong san la moét trong nhirng méat hang
xuat khau quan trong cua Viét Nam, dong
gdp tich cuc vao kim ngach xuat khau
chung cula ca nudc, vdi gia tri xuat khau
dat 41,2 ty USD ndm 2020 va 22,83 ty USD
trong 5 thang dau ndm 2021; ndng san Viét
Nam da co mat trén ké hang ctia 190 quoc
gia va vung lanh tho. Mac du dung vi tri 17
thé gidi vé xuat khau nong san (nong, lam,

thdy san) nhung nong san Viét Nam mdi
chiém 1,95% gid tri nhap khau néng san cula
thé gidi. Nguyén nhan |a do néng san xuat
khau qua ché bién cla Viét Nam mdi dat 20
- 30%, trong khi con s6 nay cla Pai Loan la
80%; cung vdi ché bién, la van dé vé bao ho
SHTT clia ndng san Viét trén thi trudng toan
cau con nhiéu han ché va bat cap.

Van dé SHTT tudng nhu da dudgc céac
doanh nghiép, cac dia phuong va ngudi
san xuat néi chung, ngudi néng dan noi
riéng quan tadm, nhung thuc té van con rat it
san pham dudc dang ky bao vé quyén SHTT
& nudc ngoai, dén nay mdi chi co 8 chi dan
dia ly dudc dang ky & nudc ngoai.

Thai gian qua doanh nghiép Viét Nam
dd phai déi méat vdi rat nhiéu cac tranh
chap lién quan dén thudng hiéu cla Viét
Nam tai thi truGng nudc ngoai nhu: Keo dua
Bén Tre, Nudc mam Phu Quéc, Nudc mam
Phan Thiét, Ca phé Trung Nguyén... Hé luy
la, nhiéu mé&t hang néng déc san cla Viét
Nam bi gid mao hodc bi doanh nghiép nudc
ngoai dang ky va chiém gitf thuang hiéu,
pho bién nhat la lién quan dén nhan hiéu
hang hda va KDCN. Hién tugng nay da xay
ra doi véi ca phé Buon Ma Thuot bi dang ky
trude & Trung Quoc, ca phé Trung Nguyén
bi dang ky & thi trudng My, keo dira BEn Tre
tai thi trudng Thai Lan, gan day la gao ST25
bi dang ky & thi trudng MYy... Nguyén nhan
la do phan I8n cac doanh nghiép cla Viét
Nam thudng chu trong xay dung thuadng
hiéu trudc sau dé md@i nghi dén viéc dang ki
SHTT cho thuang hiéu.
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2. Panh gia chung vé cong tac bao
ho SHTT nong san Viét Nam

Piém tich cuc trong chinh sach bao hd
SHTT n6ng san cé thé dé dang nhan thay la:
(1) Cong tac phat trién tai san tri tué da dugc
chu trong va tang cudng, dac biét doi vdi cac
san pham noéng nghiép chd luc va dac san
cla dia phuang; (2) Nhan thirc cla céc cap,
nganh, ngudi danva doanh nghiép trong hoat
dong bao ho, phat trién tai san tri tué, dac biét
déi véi san pham néng nghiép chi luc va déc
san cua dia phuong, dudc nang cao.

Bén canh do, chinh sach bao hé SHTT
van con nhirng diém han ché cé thé ké dén
la: (1) Cac san pham dudc bao hd chi dan
dia ly chd yéu la san pham rau cu qua tuai,
mdi chi sd ché, hodc con & dang nguyén
lieu thé nhu ca phé hat (ca phé Buon Ma
Thubt), vo qué (qué Tra My, qué Van Yén), it
c6 san pham dudc ché bién sau tham gia
vao chuoi gia tri ndi dia hay toan cau. Pac
biét, Viét Nam la nudc co san lugng, gid tri
khai thac, nudi trong, ché bién thdy san
I&n, nhiéu tiém nang nhung rat it san pham
dudc bao hd chi dan dia ly, diéu nay cho
thay céc dia phudng nudi tréng, ché bién
chua & quy moé cong nghiép, chua theo tiéu
chuan, quy chuan, it sir dung céng nghé
cao ma mdi chi dirng lai & viéc nudi dai tra,
lay sdn lugng lam chinh; (2) Chinh sach bao
ho thuang hiéu con chua chit ché, doi cho
con rudm ra, phuc tap, gay kho khan cho
ngudi dang ky bao ho; va (3) Viéc thuc thi
chinh sach bao hd SHTT cho nong san co
nhiéu han ché va bat cap.

3. Dé xuat giai phap cho cong tac
bao ho SHTT cho ndng san Viét Nam

Thi nhat, day manh xay dung thuong
hiéu n6ng san Viét Nam theo hudng:

- Tap trung xay dung hé thong nhan
dang thudng hiéu nong san, dac biét la
tem nhan. Bén canh dd, can co thiét ké bao
bi riéng cho néng san co thuang hiéu dé
ngudi tiéu dung dé nhén biét.

- Tang cudng kiém soat chat lugng dau
ra cUa san pham. Quan trong nhatvan la quy
hoach vung nguyén liéu chuyén canh san
pham, nhat |a cac ddc san ndi tiéng cla dia
phuang, t6 chirc nudi trong theo tiéu chuan
nhat dinh nhu VietGap, GlobalGap dé ngudi
tiéu dung yén tdm vé chat lugng, dadm bao
ndng san cé mau ma, hinh dang, kich thudc
dong déu haon, tao ra gid tri cao hon.

- Cong tac truyén thong dé tang muc do
nhan biét thuong hiéu can dugc dau tu phu
hop. Viéc cho khach hang dung thi san
pham |a rat can thiét dé khang dinh chat
lugng sadn pham, huong vi ddc san vung
mién, nét riéng biét so vdi cdc san pham
khac trén thi trudng.

-Xay dungthuonghiéunongsantapthé
gan lién vai "cau chuyén” vé qua trinh san
xuat ra san pham, hinh anh ngudi nong dan
hay vung dat sinh ra san pham dé. Hoc hoi
cach xay dung hé thong nhan dién thuong
hiéu cla Kashi - chudi hé thong phan phai
thuc pham sach clia My. Kashi da rat thanh
cong trong thiét ké bao bi mdi cho cac mat
hang néng san vdi y tudng giam thiéu noi



THU VIEN QUOC HOI - THONG TIN THAM KHAO

dung vé céc dac diém cua san pham trén
bao bi, thay vao dé 1a hinh anh thuc té cla
san pham vdi ngudi ndng dan va trang trai
san xuat ra chung; diéu do giup ngudi tiéu
dung coé su lién tudng va cdm nhan dudc
hudng vi cling nhu chat lugng cla san
pham, tao niém tin va van hda tiéu dung
cho khach hang.

ThU hai, day manh tuyén truyén, dao
tao nang cao nhan thiic vé SHTT cho cong
dong, dia phuong, doanh nghiép; hudng
dan ho trg cac dia phuong xac lap, khai
thac, quan ly, bao vé va phat trién tai san tri
tué san pham nong nghiép chu luc va dac
san dia phudng & trong va ngoai nudc; di
sau vé gid tri vé truyén thong va su dac thu
clia san pham, cuing co va phat trién danh
tiéng san pham.

Th ba, day manh bédo ho, phat trién tai
san tri tué doi vdi san pham dia phuadng,
trong do chu trong san pham néng nghiép
chu luc, dac thu dia phuang. Viéc bao ho,
phat trién tai san tri tué doi vdi san pham
dia phuong la cong cu dé dinh hudng ngudi
tiéu dung phan biét, quyét dinh Iua chon,
sif dung san pham dung ngudn goc, dam
bdo vé chat lugng va do an toan.

Thu tu, ap dung rong radi céng nghé 4.0
trong quan ly bao hd SHTT (nhu xay dung
va trién khai hé théng quan ly chi dan dia
ly, nhan hiéu ching nhan, nhan hiéu tap
thé gan vdi dédng ky ma sd vung trong, an
toan thuc pham, chirfng nhan chat lugng va
xac thuc, truy xuat nguon goc san pham...)
thong qua xay dung, duy tri va phat trién
hé thong tu dong hda cong tac xu ly don
dang ky s& hitru cong nghiép, nép don truc
tuyén dang dudc ap dung tai Cuc SHTT,

gilp ngudi n6p dan dudc tiép can thong tin
minh bach, chinh xac va thuan tién.

Ap dung rong rai cong nghé 4.0 trong
gidi thiéu, quang ba va trién khai cac hoat
doéng xuc tién thuang mai khac nham khai
thac, phat trién gia tri cac tai san tri tug,
nhat 1a xay dung, phat trién cac san giao
dich dién tU nhu Postmart dé quang ba
néng san trong nudc va quoc té.

Phat trién cac san pham theo hudng
hdp tac, lién két san xuat gan vdi tiéu thu
san pham dé bao ho theo chudi gia tri.

Thi ndm, xay dung mai lién két hop tac
sang tao gilrta doanh nghiép, ndng dan, vién
nghién clu/trudng dai hoc va Nha nudc cling
la mot gidi phap hagp ly, gilp tao dung, bao vé
va khai thac hiéu quad han cac tai san tri tué.

ThU sdu, nang cao hiéu qua bao vé
quyén SHTT theo Chién lugc SHTT dén
nam 2030 da dudc Thu tuéng Chinh phu
ban hanh theo Quyét dinh s6 1068/Qb-TTg
ngay 22 thang 8 nam 2019. Theo dé can luu
y dénviéc thugon dau moicdquan cdtham
quyén xur ly xd&m pham quyén SHTT bang
bién phap hanh chinh, trdnh chéng chéo,
tranh khoang tréng phép ly, phan dinh ro
tham quyén ctia moi cd quan va xac lap co
ché phoi hgp gilra cac co quan, tdng cudng
chat lugng hoat dong trén cd sd@ thuc hién
chuyén mon hoa vé té chic va nhan su
trong cac cd quan nay;

- Nang cao hiéu qua thuc hién bién
phép kiém soat hang héa xuat, nhap khau
lién quan dén SHTT;

- Thic day phat trién dich vu gidam dinh
s@ h{ru cong nghiép va doi ngl giam dinh
vién sd htu cong nghiép.
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BAO HO QUYEN SO HUU TRI TUE
TRONG BOI CANH MOI QUY DINH:

PHAP LUAT VA NH

1. Thuc trang quy dinh vé SHTT
trong moi truéng so6

TU khi Internet cé mat tai Viét Nam vdi
su phattrién nhanh chong da cé anh hudng
tich cuc tdi nhiéu Iinh vuc cla dai séng
kinh t€, xa hoi, thuc su'mang lai nhirng hiéu
qua to I3n, tao diéu kién thuln Igi va ho tro

U CAU TU THUC TIEN

Pau Anh Tuan'

(Anh minh hoa, nguén: website: hvcsnd.edu.vn)

dac luc cho viéc thuc hién chinh sadch md
clra, chu dong hoinhap kinh té quoc té. Bén
canh nhrng mat tich cuc, Internet cling co
nhiftng mat tréi va dang dat ra nhiéu van
dé can phai gidi quyét, dac biét la SHTT. Su
phat trién cla khoa hoc cong nghé va tién
ich cia moi trudng md la diéu kién thuan
Igi dé ai thuc hién y d6 xau, truc Igi bang

1. Trudng Ban Phap ché, Phong Thu'dng mai va Céng nghiép Viét Nam (VCClI)
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hanh vi xdm pham quyén SHTT. Phap luat
hién hanh d3 cé cac quy dinh vé cac hanh
vi xdm pham quyén SHTT trén Internet, tuy
nhién chua du roé rang dé dap Ung céc diéu
kién trong céc diéu udc quoc té.

Céc vén ban phap luat vé bao vé quyén
SHTT trong moi trudng so bao gom Luét
SHTT va céc van ban hudng dan thi hanh;
Luat Coéng nghé thong tin nam 2006 va cac
vdn ban hudng dan thi hanh. C6 thé khai
quat moét s6 ndi dung cd ban cla viéc thuc
thi quyén SHTT trong moi trudng ky thuat
sO tai cac van ban trén nhu sau:

Theo quy dinh tai khoan 3 Diéu 12 Luat
Cong nghé thong tin nam 2006, cac hanh vi
bi nghiém cam bao gom:

“3. Xdm pham quyén SHTT trong hoat
dong cong nghé thong tin; san xuat, luu
hanh san pham céng nghé thong tin trai
phép luat; gid mao trang thong tin dién tu
cua t6 chuirc, ca nhan khac; tao dudng dan
trai phép doéi vdi tén mién cua to chirc, ca
nhan sir dung hgp phap tén mién dd".

Nhu vay, theo quy dinh nay, viéc bao
vé quyén SHTT trong linh vuc cong nghé
thong tin cling phai tuan theo céc quy dinh
cla phap luat chuyén nganh vé SHTT. Tuy
nhién, quy dinh cua luat cling dua ra 02
trudng hdp ngoailé mangtinh dacthutrong
linh vuc cong nghé thong tin lién quan dén
viéc tao ra ban sao tam thagi mot tdc pham
dudc bao ho do yéu cau ky thuat clia hoat
dong truyén dua thong tin trong trudng hgp

truyén dua thong tin trén moi truGng mang;
va quyén sao chép phan mém dugc bdo ho
trong trudng hdgp luu trlr du phong va thay
thé phan mém bi pha hong ma khéng phai
xin phép, khdng phai tra tién ban quyén.

Luat SHTT khong cé quy dinh cu thé
vé bado vé quyén SHTT trong moéi trudng
ky thuat s6. Theo quy dinh tai Piéu 5 cua
Nghi dinh s6 105/2006/ND-CP, hanh vi bi
xem xét bi coi la hanh vi xam pham quyén
SHTT khi cé du céc can cu: i) Boi tugng bi
xem xét thudc pham vi cac doi tugng dang
dugc bao hé quyén SHTT; ii) C yéu to xam
pham trong doi tugng bi xem xét; iii) Nguai
thuc hién hanh vi bi xem xét khéng phai la
chu thé quyén SHTT va khong phai la ngudi
dudc phép luat hoac cd quan cé tham
quyén cho phép; iv) Hanh vi bi xem xét xay
ra tai Viet Nam.

Diéu 10 Muc Il clia Thong tu s 11/2015/
TT-BKHCN c6 dua ra mot s6 quy dinh nham
hudng dan chi tiét viéc xac dinh hanh vi
xam pham quyén sd hifu cong nghiép trén
Internet’.

Cac quy dinh nay da tao cd sd phap ly
guan trong trong viéc xem xét, danh gia
hanh vi xdm pham quyén SHTT xay ra trén
mang Internet dé l1a néu hanh vi dé nham
vao ngudi tieu dung hodc ngudi dung tin
tai Viéet Nam thi cling bi coi la hanh vi xam
pham quyén s& hifu cong nghiép va cé kha
nang bi x phat vi pham hanh chinh. Tuy
nhién, tiéu chi “nham vao ngudi tiéu dung
hodc ngudi dung tin & Viét Nam" kha mad

1. Theo dd: “1. Hanh vi bj xem xét dap ('ng céc diéu kién quy dinh tai cac khoan 1, 2 va 3 Piéu 5 Nghj dinh
105/2006/ND-CP s(ra d6i va hanh vi dé xady ra trén mang Internet nhu'ng nham vao ngudi tiéu ding hoac
ngudi dung tin & Viét Nam thi cling bj két luén la hanh vi x4m pham quyén SHCN va bj x&’ phat vi pham hanh
chinh theo quy dinh tai cac diéu 10, 11 va 12 Nghi dinh 99/2013/NB-CP.
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ho, co thé gay khé khan/tranh cai gilfa bén
bi xtr ly xadm pham v@i cac cd quan thuc thi
trong qua trinh x{r ly xdm pham quyén.

Trong linh vuc quyén tac gia, quyén lién
quan theo quy dinh tai Piéu 4 cdia Thong
tu lién tich 07/2012/TTLT-BTTTT-BVHTTDL,
doanh nghiép cung cép dich vu trung gian
(ISPs) c6 quyén thiét 1ap hé thong kiém tra,
gidm sat, x{r ly cac thong tin dugc dua vao,
luu trr, truyén di trén mang Internet, mang
vién théng nham ngan chan céac hanh vi vi
pham quyén tac gid, quyén lién quan, cling
nhu quyén dan phudong tUr chéi cung cap
dichvutrai quy dinh ctia phép luat vé quyén
tdc gia, quyén lién quan (quyén tac gia).
Bén canh do, ISPs co trach nhiém g& bd va
x6a noi dung thong tin s6 vi pham quyén
tac gia, quyén lién quan, cat, ngirng va tam
ngung dudng truyén Internet, dudng truyén
vién théng sau khi nhan dugc yéu cau bang
van ban cula thanh tra BO Thong tin Truyén
thong hodc thanh tra B6 Van hoa, Thé thao
va Du lich hodc céc co quan cé tham quyén
khac. Ngoai ra, khodn 6 Diéu 5 cuia Thong
tu con yéu cau doanh nghiép cung cap
dich vu mang xa hoi truc tuyén con phai
thu'c hién cac trach nhiém sau:

- Yéu cau ngudi s dung dich vu cam
két thuc hién trach nhiém bao dam su
dung hdp phép n6i dung théng tin s6 dua
lén dang tai trén hé thdng mang Internet va
mang vién thong;

- Canh bdo trach nhiém boi thudong thiét
hai dan su, khd nang bi xr phat vi pham
hanh chinh, bi truy to trdch nhiém hinh su
doi v8i cd nhan ngudi sif dung mang xa hoi
truc tuyén cé hanh vi vi pham quyén tac
gia, quyén lién quan.

Co thé thay, bao vé quyén SHTT trong
moi truong ky thuat s6 mdi chi dugc quy
dinh rai rac tai mot so luat va cac van ban
dudi luat nhu' Nghi dinh hodc Thong tu ma
chua dudc quy dinh trong Luat SHTT. Cac
quy dinh vé bao vé quyén SHTT trong moi
trudng kY thuat so cling chua thuc su day
da, ré rang, dac biét chua c6 quy dinh vé
viéc xac dinh chu thé xdm pham cling nhu
cd quan c6 tham quyén xUr ly xdm pham.
Quy dinh tai Thong tu s6 07/2012/TTLT-
BTTTT-BVHTTDL la van coi cac dan vi cung
cap dich vu trung gian la cac "dan vi trung
gian" trong viéc thuc thi quyén tac gij,
quyeén lién quan. Nghia la néu muoén céc
dan vi nay thuc hién cac trach nhiém cua
minh, nhu gd bo ndi dung vi pham thi chu
thé quyén trudc tién phai yéu cau cd quan
nha nudc cd tham quyén thuc hién céac
tha tuc kiém tra, thanh tra. Sau do, trén cd
sd cac tai liéu, chi'ng cUr da thu thap dudc,
cac cd quan nha nudc co tham quyén sé
cO yéu cau cac dan vi nay g& bd nhirng
ndi dung xam pham quyén tac gia, quyén
lién quan. Viéc tuan thu cac quy dinh nay
khién cho chu thé quyén tén nhiéu thdi
gian, cong sUc va chi phi trong viéc bao
vé quyén cla minh. Cac van ban phap
luat cting khdng quy dinh nhirng nguyén
tAc cd ban cua viéc thuc thi quyén SHTT
trong moi trudng ki thuat s6 nham dam
bdo quyén tu do ngon luan, bdo vé céac
thong tin cd nhan cla ngudi dung cling
nhu ngan chan viéc lam dung quyén cla
cac chu thé quyén SHTT.

Pé co6 thé nang cao nang luc bao vé
quyén SHTT trong moi trudng ky thuét so,
cac BO nganh, cd quan lién quan can phoi
hogp chat ché trong viéc xay dung quy



THU VIEN QUOC HOI - THONG TIN THAM KHAO

dinh vé thuc thi SHTT trong moi trudng ky
thuat s6 theo hudng dép Uing céc yéu cau
trong cac hiép dinh thugng mai tu do ma
Viét Nam cam két va phu hdp vdi diéu kién
kinh t€, x& hoi cua Viét Nam, tao nén mot
hé thong thuc thi vé SHTT trén moi trudng
s6 mot cach thong nhat, trong dé can cé
nhirng quy dinh cu thé nham xac dinh
cu thé nhitng hanh vi bi coi Ia xdm pham
quyén SHTT trong moi trudng ky thuat so,
chu thé xd&m pham ciing nhu cd quan cé
tham quyén x{ ly vi pham.

2. Bao hd SHTT dé phat trién Kinh
té so

Néu nhu trong nhiéu linh vuc kinh té
khéc, gia tri tai san I8n nhat déi vdi doanh
nghiép 1a nha may, thiét bi, cong trinh... thi
trong kinh té s tai san cé gia tri nhat lai la
phan mém, dif liéu, hé thong thong tin, ban
guyén sach, am nhac, phim, chugng trinh
gidi tri, nghé thuat.. Day déu la cac doi
tugng tai san dudc bao ho theo phap luat
vé SHTT. Do dé, viéc dua ra cac quy dinh
phap luat va thuc thi co hiéu qua quyén sd
SHTT d6i vdi cac loai tai san trén sé giup
doanh nghiép tang cudng dau tu, giao két
hgp dong trong Iinh vuc kinh té so.

Cong nhan cac loai tai san so

Phdp luat SHTT cua Viét Nam d& ghi
nhan va bao hd nhiéu loai tai san tri tué,
nhu quyén tac gid va quyén lién quan doi
v3@i tdc pham, phan mém, hé théng théng
tin, s hifu cong nghiép doi vdi bi mat kinh
doanh. Tuy nhién, mot s6 van dé chua
dugc lam ré gay nhiéu kho khan trén thuc
tién trién khai. Vi du, khai niém bi mat kinh
doanh trong Luat SHTT van con rat chung
chung va khé hiéu.

Luat SHTT quy dinh bi mat kinh doanh
la thong tin thu dugc tu hoat dong dau tu
tai chinh, tri tué, chua dugc bdc 16 va co
kha nang sUr dung trong kinh doanh (khoan
23 Piéu 4). Diéu 84 Luat SHTT quy dinh
diéu kién vdi bi mat kinh doanh dugc bao
hé gom: i) Khong phai la hiéu biét thong
thudng va khong dé dang cé dudc; ii) Khi
dudgc st dung trong kinh doanh sé tao cho
Ngudi ndm gitr bi mat kinh doanh Igi thé so
v@i nguadi khong nam gitr hodc khong sur
dung bi mat kinh doanh do; iii) Budc chu s&
hiru bao mat bang cac bién phap can thiét
dé bi mat kinh doanh dé khong bi boc 10 va
khoéng dé dang ti€p can dudac.

Quy dinh tuong déi chung chung, chua
rd rang vé bi mat kinh doanh khién viéc ap
dung quy dinh nay trong tung trucéng hop
phu thudc vao hiéu biét cla cd quan nha
nudc. DI liéu 1a Iinh vuc tuong d6i mdéi mé,
dan dén tinh trang ¢ quan nha nudc con
de dat trong viéc ap dung quy dinh nay.
Diéu nay dan dén cac tranh luan vé viéc dir
lieu co dudc coi la bi mat kinh doanh hay
khongva can co caché bdo hd nhu'thé nao.
Trén thuc tién, d& ndy sinh tinh huéng mat
cdp dir liéu nhung céc cd quan nha nudc
van ngan ngai khi coi day 1a loai tai san tri
tué can dugc bao vé.

Mot vandéniracdliénquanlaluutrirva
strdung dirliéu ngudi dung. Nhirng nguyén
tac cd ban nhat nhu: (1) chi dugc thu thap
thong tin cad nhan khi dugc su dong y cula
ca nhan dé; (2) chi s dung thong tin ca
nhan thu thap dudc vao muc dich dudc su
dong y; (3) phai co bién phap bao dam an
toan thong tin; (4) khong cung cap dif liéu
nguai dung cho ca nhan, to chic khac da
dudc dua vao Luat Cong nghé théng tin tu
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nam 2006. Luat An toan thong tin mang
da danh han mot muc dé quy dinh vé van
dé bao vé thong tin cd nhan trén mang
internet. Cac n6i dung nguyén tac vé bao vé
dif liéu ca nhan thi cling khong khac nhiéu
so vdi Luat Cong nghé thong tin, nhung co
b6 sung thém bién phép bao dam thuc thi.
Luat Cong nghé thong tin chi quy dinh bién
phap bdo dam la ca nhan cé quyén doi boi
thuang khi nguGi nam dir liéu cé nhan vi
pham cac nghta vu trén, Luat An toan thong
tin mang thi bd sung thém bién phap thanh
tra, kiém tra va xr phat vi pham hanh chinh
cla cd quan nha nudc.

Hién nay, BO Cong an chu tri xay dung
nghi dinh riéng vé bao vé dif liéu cé nhan,
nghi dinh nay dudc ky vong sé la khung
phap ly toan dién vé van dé bao vé dif liéu
ca nhan trén moi trudng mang hién nay.

Nhu vay, phap luat Viét Nam d& co quy
dinh cadm céc hanh vi mua ban dif liéu
ngudi dung, dudc thuc thi badng ca cac
bién phap dan su, hanh chinh va hinh su.
Tuy nhién, viéc coi df liéu ca nhan la bi
mat kinh doanh, moét dang tai san tri tué
dudc bdo hd theo phap luat vé SHTT thi
chua rd rang.

Luat SHTT chua xac dinh khai niém "tai
san tri tué". Chinh vi vay, hién nay, co6 hai

cach tiép can vé tai san tri tué va tuang Ung
la hai quan diém vé hau qua phéap ly doi vdi
hgp dong co doi tugng la tai san tri tué.

C6 thé ndi, trong bdi canh Cach mang
Khoa hoc Cong nghé 4.0 dang phéat trién va
di sau vao tung linh vuc, trng ngéc ngach
cla daoi séng, hgp dong cé doi tugng la tai
san tri tué cting khong nam ngoai nhirng
thach thirc, yéu cau can doi mdi, can tiép
can va Ung dung qué trinh chuyén doi s6.
Tuy nhién, rdé rang hién nay, cac quy dinh
cla phap luat vé ndi dung va hinh thic
chua san sang dé thich (ng va cé cac giai
phdp phu hgp dé gidi quyét cac ton tai. Doi
v@i cac van dé hep va chuyén sau vé hdp
dong co6 doi tugng la tai san tri tué, can cé
su tich hgp gilra kién thifc khoa hoc cong
nghé va kién thic phap ly vé hgp dong dé
hoan thién céc quy dinh, cong cu, tao diéu
kién cho ddi song giao dich vé tai san tri tué
dugdc khuyén khich phat trién, bat kip vdi
daoi séng khoa hoc ky thuat hién dai.

Do dé, can xem xét sifa doi, bd sung
Luat SHTT dé ghi nhéan, bdo ho céac loai tai
san tri tué trong kinh té€ so. Khi c6 quy dinh
rd rang vé viéc nay thi sé dan dén co cac
quy dinh vé bao vé tai san so6 tudng Ung
trong cac hop dong dan su, lao dong, bao
vé tai san s6 bang phap luat hinh su./.
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KHAI THAC TAI SAN TRi TUE THANH

CONG CU TAI CHINH-NHONG GOI M VE

~

KHUNG CHINH SACH TAI VIET NAM

TS. Pham Hong Quat, ThS. Ludng Vian Thudng'

1. Khai thac tai san tri tué (TSTT)
thanh céng cu tai chinh

1.1. Trién vong cua viéc khai thac TSTT
thanh cong cu tai chinh:

Xu hudng khai thac TSTT thanh cong
cu tai chinh da bat dau & cac nén kinh té
phat trién tu gitta nhirng nam 1990. Viéc
thé chap cac khodn vay thugng mai va tai

PGS.TS Nguyén Minh Ngoc?

(Anh minh hoa, nguén: website: hvcsnd.edu.vn)

trd ngan hang bang cach cap |4i suat bao
dam dua trén TSTT ngay cang trd nén pho
bién. Tién ban quyén va Igi nhuén ti thanh
todn doéi véi TSTT la ngudn thu nhap 16n
va viéc ching khoan hoa loai tai san nay
co6 thé dugc s dung dé tang tiém luc tai
chinh cho doanh nghiép. Badi vdi hoat dong
chung khoan hoa, viéc dinh gia hgp Iy TSTT
la yéu t0 quan trong nham dam bao céac

1. Cuc Phat trién thi trudng va doanh nghiép khoa hoc va céng nghé, B6 Khoa hoc va Céng nghé

2. Trudng Pai hoc Kinh t€ Quéc dén
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khodn vay hodc trg cap tai chinh cho hoat
dong kinh doanh (Verma, 2006).

TSTT co thé giup cac doanh nghiép
thu hat von dau tu mdi hodc c6 dudc céc
diéu kién tai chinh thuan Igi han. Th nhat,
TSTT va cac quyén doi véi TSTT tiét 16 cho
cac nha dau tu vé chat lugng quan ly, kha
nang nghién clu va phat trién cong nghé
cta doanh nghiép. Thi hai, vd&i tu cach Ia
cac nguon luc kinh té dudc bdo vé hgp
phap, TSTT va cdc quyén doi v8i TSTT co
thé gilp nang cao Igi nhuan du kién cua
mot doanh nghiép, c6 thé dudc tach ra
khdi hoat dong kinh doanh va bén trong
trudng hdp doanh nghiép gap khé khan vé
tai chinh (OECD, 2015a).

Viéc khai thac TSTT thanh cong cu tai
chinh sé gép phan tao nguoén luc tai chinh
on dinh cho céc chu thé nam gilr, dc biét
la cac chu thé dang hoat dong, tuang tac
trong hé sinh thai khdi nghiép sdng tao va
hé théng doi mdi sang tao quoc gia, tao
dong luc cho céac to chirc, cd nhan tao thém
nhiéu TSTT, cac doanh nghiép tdng cudng
doéi mdi sang tao, cac vién nghién cuu,
trudng dai hoc, cdc nha khoa hoc, nha khdi
nghiép, nha dau tu tham gia tich cuc vao
cac du an khdai nghiép; gop phan phat trién
cac doanh nghiép khdi nghiép séang tao,
doanh nghiép khdi nguon, doanh nghiép
khoa hoc cong nghé qua dé thuc day su
phat trién clda hé sinh thai khdi nghiép doi
mdi sang tao va hoan thién, phat trién hé
thong doi mdi sdng tao qudc gia.

(i) Khai thac TSTT thanh céng cu
tai chinh dudi hinh thirc sd hiru d cac
doanh nghiép khdi nghiép sang tao:

TSTT c6 vai trd quan trong trong viéc
tang von dau tu va thu hut su' quan tdm cula
cac nha dau tu. Cac quy dau tu mao hiém
thuong uu tién dat tién vao doanh nghiép
nam gilr TSTT. Cac nha dau tu mao hiém
thich tai trg cho cac doanh nghiép co6 sang
ché dang dudc dang ky hodc da dudc cap
bang (Radauer, 2020). Ly do cd ban la: th(
nhat, cac doanh nghiép khai nghiép séng
tao thuong chua c6 doanh so I6n dé co
thé chifng minh y tudng cla ho cé gia tri
trong khi céac sang tao ky thuat dudc cap
bang sang ché cho thay ho da vuct qua
cac tiéu chi dé dudc cap bang sang ché;
th( hai, bang sang ché cung cap mot so
dam bao rang cac sang tao ky thuat dang
sau mot doanh nghiép khdi nghiép co thé
khéng dé dang bi sao chép bdi cac doanh
nghiép khéac; th ba, néu doanh nghiép
khdi nghiép bi phé san, co thé ban hoac
cap phép s dung cac bang sang ché cho
cac to chic khac, tic la cé thé han ché
dudc thiét hai cia nha dau tu; thr tu, bang
sang ché "la mot tin hiéu” thu hut sy chuy
cla cac nha dau tu, giup cho doanh nghiép
khdi nghiép dé dang dudc chd vy trén thi
trudng (Radauer, 2020).

(ii) Khai thac TSTT thanh céng cu
thu hut cac khoan vay

- Vay von dua vao TSTT (IP-backed-
lending): Vay von dugc ho trg bang TSTT
cho phép cac doanh nghiép khai thac gia
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tri kinh t€ cua TSTT ma ho s@ h{tu dé vay
von tU cac ngadn hang hodc céc to chuc
tai chinh khac. Quyén doi v8i TSTT co thé
dudgc cam co truc ti€p nhu mot tai san thé
chap trong mét hgp dong vay dé bén cho
vay c0O thé thu gilf quyén sd hiru dé néu
doanh nghiép mat kha ndng thanh toan.
Ngoai ra, cac quyén doi véi thu nhap do
TSTT tao ra trong tuong lai cé thé dudgc
dung dé trad cac khoan ng. M6t cong cu
dan gian va dugc sU dung thudng xuyén
tir danh muc nay la mot khoan vay dudc
dam bao bang dong doanh thu cé dudc
tU cac thda thuan cap phép s dung hodc
tien ban quyén, thudng lién quan dén
danh muc ban quyén hodc bang sang ché.
Khodn tai trg tién ban quyén nay udc tinh
dat 3,3 ty USD trong giai doan 2007-2008
tai Hoa Ky (OECD, 2015b).

- Chung khoan hoa dua vao TSTT (IP-
backed securitization): Viéc ching khoan
hda cac tai san dudc ho trg bdi TSTT bao
gom viéc dat mot TSTT hodc cac quyén doi
v@i doanh thu du kién ctia TSTT dé (vi du:
tien ban quyén) thoéng qua mot phuadng
tién dac biét (SPV), trén cd s d6 phat hanh
chirng khodén trén thi trudng von. Bang
cach nay, cac té chirc cho vay cé thé loai
bo rdi ro khi ndm gilf TSTT trong khi doanh
nghiép goc co thé co dugdc cac diéu kién
tai trg thuan Igi hon. Diéu nay la do ching
khodn phat hanh qua SPV vé ly thuyét dugc
tadch biét khdi rdi ro cla doanh nghiép va
do do c6 thé nhan dudgc xép hang tin dung
thuan Igi han. Hién tai, chi’ng khoan héa la

lua chon chu yéu danh cho céac tap doan
|6n (OECD, 2015b).

-Ban TSTT va thué lai (IP sale and lease
back): Trong "banvachothuélai TSTT", mot
doanh nghiép ban TSTT cua minh cho mét
nha dau tu chuyén biét dé doi 1ay ngudn
von ngay lap tuc, dong thai mua gidy phép
s’ dung lai TSTT do cho cac hoat déng va
san pham dudgdc bado vé bang quyén SHTT
ctia minh. Khi két thic mot thai han cu thé,
doanh nghiép thudng gilf lai quyén chon
mua lai TSTT vdi muc gia xac dinh trudc.
Uu diém ctia moé hinh nay la doanh nghiép
co thé tang tinh thanh khoan cho cac hoat
déng ngan han trong khi van duy tri viéc
st dung TSTT cua minh. Cling nhu ching
khoan hoa, cactap doan|dnla nhiftng ngudi
stf dung thudng xuyén nhat cong cu ban va
cho thué lai (OECD, 2015b).

- Ng mao hiém (venture debt): Ng mao
hiém la mot cong cu tai chinh c6 ca dac
diém ng va von chd sd hru. Vé mat hinh
thurc, trong moé hinh nay, doanh nghiép tiép
can tai trg von dudi hinh thic mét khoan
vay ma doanh nghiép dong y tra lai, dong
thdi phat hanh chirng quyén dai vgivon chu
sd htu trong doanh nghiép, dugc bén cho
vay mua lai. Khi dugc trién khai hiéu qua,
cau trdc nhu vay sé két hgp vai tro ‘von dai
han’ cua tai trg von c6 phan vdi kha nang
danh gia va dinh gia rdi ro ciia moét té chirc
chovay. TSTT dai dién cho moét tai san quan
trong dé tao diéu kién thuan Igi cho céc
giao dich nay, nhung can Iuu y rang khoan
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vay thudng dudc ho trg bdi mot quyén
thé chap chung, tic la quyén yéu cau boi
thuong doi vdi tat ca cac tai san clia doanh
nghiép trong trudng hop doanh nghiép mat
kha nang tra ng (OECD, 2015b).

Céac thach thuc vé dinh gi, tinh thanh
khodn va kha nang thuc thi cting la nhirng
thach thuc I16n doi vdi viéc st dung TSTT
lam tai san thé chap trong tai chinh ng.
Ngoai ba rao can nay, con cé nhifng rao can
doi vdi tai trg ng dua trén SHTT. MOt trong
nhifng rao can dé la cac quy dinh vé ngan
hang. Cac tiéu chuan nhu Hiép udc von
Basel-Ill (Basel-lll) dat ra mot khuon kho
yéu cau rat nghiém ngét vé lugng von ma
ngan hang can danh ra dé phu hgp vdi rui
ro lien quan dén mot so loai tai san dam
bdo. TSTT cé thé khdng dap Ung céc tiéu
chi nay. Cu6i cung, trong khi cadc nha dau tu
mao hiém xem xét toan bd doanh nghiép
va trién vong tuadng lai clia nod, thi cac nha
tai trg ng chi danh gié tai san thé chap, tuc
|a TSTT. Day cd thé la mot yéu té quan trong
gidi thich tai sao von chd s& hitu tai chinh
dua trén TSTT hién dang thanh cong han so
vd@i tai chinh ng dua trén TSTT van con non
tré (Radauer, 2020).

(iii) Khai thac TSTT thanh c6ng cu
thu hat von chd sd hitu

Hinh thiic khai thac TSTT thanh céng cu
thu hut von chu sé hitu chi yéu dang dugc
ap dung & cac doanh nghiép khdi nghiép
sang tao. Cac doanh nghiép khdi nghiép c6
thé nhéan tai trg theo nhiéu cach khac nhau,

bao gom dau tu tU cac doanh nghiép dang
hoat dong, dau tu tu' nhan, tai trg cdia Chinh
phu, huy dong von cong dong, dau tu cong,
gidi thudng (Tripathi et al., 2019).

-Pau tu'tlr cac doanh nghiép dang hoat
doéng: Cac doanh nghiép dathanhlapcdthé
la mot trong nhifng nguon tai trg quan trong
doi véi doanh nghiép khdi nghiép sang tao.
Vi du, & Nhat Ban, cac doanh nghiép dang
hoat dong, so vdi cac nguon khéc, cung cap
mot lugng von 16n cho céac doanh nghiép
khdi nghiép. Muc tiéu chinh cta dau tu la
tao cd hoi cung c6 Igi cho ca hai bén: cac
doanh nghiép da thanh 1ap cé thé st dung
cd hoi dé dau tu vao nghién clu va phat
trién thong qua phuang tién khdi nghiép,
trong khi cac doanh nghiép khdi nghiép
co thé gianh dugc su tin tudng clda khach
hang néu cac doanh nghiép da thanh lap
ho trg ho. Mot vi du khac 1a Tap doan Nokia
& Phan Lan, da dau tu mot so tién khong 16
trong hai thap ky qua, phoi hgp vdi Chinh
phu dé nudi dudng tai nang va cac doanh
nghiép khdi nghiép trong nudc (Tripathi et
al., 2019).

- Tai trg tU cadc quy dau tu hat giéng:
Nguon tai trg thay thé cé thé Ia dau tu hat
giong, trong dé cac doanh nhan thanh dat
trong qué khir déng vai tro chinh. Pau tu
hat giong la loai hinh dau tu pho bién nhat
trong giai doan dau cua cac doanh nghiép
khdi nghiép sang tao va co6 thé dugc su
dung dé phat trién san pham va kinh doanh
trong giai doan dau. Tuy nhién, néu moét khu
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vuc thiéu cd cau tai chinh phu hgp, viéc tim
kiém nguon dau tu hat giong la mot thach
thiic. Cac t6 chic tdng tdoc khdi nghiép,
vuon uem doanh nghiép, nha dau tu thién
than va nha khdi nghiép co thé cung cap
ngudn dau tu hat giong. Cac té churc tang
toc khdi nghiép va vudn uom co thé dau tu
truc ti€p, song song véi hudng dan kéu goi
taitrgtrong tuong lai cho cac doanh nghiép
khdi nghiép trong cac giai doan phat trién
cla ho. Cac nha dau tu thién than la nguon
dau tu hat giong quan trong va co thé tao
thanh nguon tai trg I16n thu hai, sau Chinh
phu, cac quy dau tu mao hiém. Pdng cdcla
cac nha dau tu'thién than la néu mot doanh
nghiép khdi nghiép sang tao thanh céng,
khodn dau tu clia ho ¢ thé bién thanh Igi
nhuan khong 16. Ngoai ra, von dau tu' tir cac
nha dau tu thién than giai doan dau cé Igi
cho cac doanh nghiép khai nghiép viné co
thé cai thién kha ndng nhan dudc von dau
tu' mao hiém cta doanh nghiép khdinghiép
sau nay. Mot nguon dau tu hat giéng khac
la von cla nha khdi nghiép, phd bién doi
vdi nhiéu doanh nghiép khdi nghiép; & day,
nguon tai trg dugc tao ra tu tién tiét kiém
cla ngudi sang lap hodc cac thanh vién
gia dinh, ngudi than va ban bé. Ngudn von
tU nha khdai nghiép khuyén khich nhifng
Nngudi sang lap can than trong viéc st dung
nguon von nay va thac day ho tao ra nhiéu
Igi nhuan hon so vdi cac doanh nghiép
khdi nghiép dudc tai trg tir cdc nguon khac
(Tripathi et al., 2019).

- Quy dau tu mao hiém (VC): Quy md
cla mot hé sinh thai khdi nghiép déi mdi

sang tao c6 thé dugc du doan dua trén so
lugng quy VC dau tu vao hé sinh thai. Quy
VC dugc stirdung khi cdc doanh nghiép khdi
nghiép sdng tao mong muén md rong hoat
doéng kinh doanh va can nguon von I6n dé
phat trién. Cac quy VC cé thé & dang quoc
t€ hodc ndi dia. Cac quy VC ndi dia dugc
xem xét trong qué trinh cdp von tU giai
doan dau, trong khi cac quy VC qudc té cap
von trong cac giai doan sau vdi muc dich
dau tu vao cac doanh nghiép khai nghiép
hang dau trén pham vi toan cau. Cac ngan
hang cling cap von cho cac doanh nghiép
khdi nghiép dudi hinh thirc cho vay, va ho
ho trg cac doanh nghiép khdi nghiép trong
viéc cai thién va xac thuc ké hoach kinh
doanh. M&t ngudn quy khac coé thé la huy
déng von cong dong, trong dé cac doanh
nghiép khdi nghiép sang tao ban co phiéu
clia ho cho céng chung dé tao nguon tién.
Tuy nhién, cac khodn vay ngan hang va huy
dong von cong dong dugc coi la cac ngudn
tai trg it pho bién hon. Cac quy clda Chinh
phd la nguon tai trg chinh cho nhiéu doanh
nghiép khdi nghiép. Cac Chinh phu tao ra
cac quy dau tu dé thiét lap mot moi trudng
t6i uu cho céc doanh nghiép khdi nghiép
phattrién va thuc day tinh than khdi nghiép
trong cac nganh, linh vuc (Tripathi et al.,
2019).

1.2. Thach thirc tai chinh trong khai thac
TSTT thanh cong cu tai chinh

(i) Thi truGng ching khoan dua trén tai
sdn SHTT con nho do s6 lugng ngudi mua
va ngudi ban SHTT cé han; viéc md réng
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cac khoan vay dugc bao dam bang TSTT
van chua pho bién; trén thuc té€, né dudgc
cac nha dau tu mao hiém ap dung hon la
cac ngan hang (Verma, 2006).

(ii) TSTT khong dudc néu rd rang trén
bang can doi ké todn cla hau hét cac doanh
nghiép. Nhirng ly do cé thé xay ra nhat la do
yéu cau cla qua trinh tham dinh chi tiét, su
thiéu hiéu biét chung trong cong dong tai
chinh vé tdam quan trong cua viéc bdo hd
quyén SHTT (Verma, 2006).

(iif) SHTT cd thé kho trién khai lai: Cac
doanh nghiép cé tinh doi mdi sang tao cao
doi khi tao ra mot moi trudng kinh doanh
trong d6 quyén SHTT dudc két hgp vdi cac
tai san hiru hinh va vo hinh bo sung khéac
nhu bi quyét va céc loai TSTT khac. Do dé,
trong trudng hop gap kho khan vé tai chinh,
viéc xUr ly quyén SHTT tach biét khdi doanh
nghiép cd thé dan dén viéc mat phan 16n
gia tri cla no hodc don gian la khong thé
(OECD, 2015a).

(iv) Thitrugng TSTT chua phat trién: Cac
thi trudng th cdp cho TSTT dudc cho la
kém phat trien dé dam bao viéc ban lai cac
tai san nay mot cach nhanh chéng vdi chi
phi thap, va diéu nay tao ra rao can Ién cho
cht ng khi ho can ban TSTT dudc thé chap.
Do v@i cac ngan hang, van dé nay la rao
can Ién vi céc to chirc nay thudng khong cé
kién thirc dé danh gié rdi ro vé TSTT hodc
ban TSTT trén cac thi trudng khéng chinh
thic va khong co tinh thanh khoan (OECD,
2015a).

(v) Chi phi giao dich cao d6i vdi tai san
thé chap: Viéc cho vay doi vdi cac doanh
nghiép vira va nho phai chiu chi phi giao
dich cao vi mét so ly do. Trudc hét, thong
tin khong can xing nghiém trong lam tang
chi phi can thiét dé thu thap bang ching
thuyét phuc vé muiric do tin nhiém ctiadoanh
nghiép. Ngoai ra, trong bdi canh cua céc
doanh nghiép vifa va nhd s dung nhiéu
TSTT, su hién dién cta TSTT co thé dai dién
cho mot gid tri nhung cling c6 thé dugc coi
la mot nguon khéng chac chan vé Igi nhuén
ky vong cla céc du an cla doanh nghiép
va Vé gia tri cta TSTT, von co thé thay doi
thuong xuyén (OECD, 2015a).

(vi) Cac ngan hang khong hiéu day du
vé TSTT: Dé thé chap TSTT, céc to churc tai
chinh can hiéu chifc nang, moiquan hé cula
né vdi cac dong tién va gia tri tiém nang
cla no néu dudc x(r ly tach biét khdi doanh
nghiép. RG rang, cac yéu td dugc mo ta &
trén [am cho su hiéu biét nay khé dat dugc.
Hau hét cac td chic tai chinh - dac biét la
cac ngan hang chua phat trién cac phuang
phdp can thiét dé thuc hién viéc danh gia
TSTT (OECD, 2015a).

2. Kinh nghiém quéc té vé khai thac
TSTT thanh cong cu tai chinh d mot
s0 quoc gia

Pé vuct qua nhirng thach thuc trong
viéc bién TSTT thanh mdét cong cu huy
dong tai chinh, mot s6 Chinh phu can thiép
va thuc day thi trudng tai chinh ng dua trén
TSTT.
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Trung Quoc trién khai cac chuong trinh
cla Chinh phd nham thic day viéc su
dung TSTT lam tai san thé chap bang céch
cung cap céac khoan trg cap lai suat, hinh
thanh cac quy dac biét cho ngan hang,
cling nhu thiét 1ap cac cong cu dinh gia
dé gidm rui ro cho vay. T nam 2018 dén
thang 9 nam 2019, c6 thdng tin cho rang
chi riéng & tinh Quang Dong, tong so6 tién
cho vay thé chép bang sang ché co tri gia
30ty nhan dan té (han 4 ty USD) va "hang
nghin"” doanh nghiép da dudc hudng Igi tu
cac ké hoach nay.

O Singapore, mét chuong trinh hé trg
thé chap TSTT da dudc trién khai vao nam
2014, tuy nhién, da ngung hoat déng vao
nam 2018, va hién dang dudc Singapore
danh gia lai dé ban hanh theo mo6 hinh mdi
cho giai doan td@i. Ngoai ra, Singapore cling
dang phat trién nén tang déi mdi sadng tao
md (OIP) theo do céac van dé vé kinh té, xa
hoi, khoa hoc va cong nghé, cac van dé cua
doanh nghiép... s& dudc dat thanh nhi’ing
bai toan cu thé dé kéu goi cong dong gom
doanh nghiép (SME, doanh nghiép khdi
nghiép sang tao, spin-off, cac tap doan...),
vién nghién clu, trudng dai hoc dé xuat cac
giai phap vé ky thuat, cong nghé.. nham
gidi quyét cac van de do.

0 Han Qudc, ndi Ngan hang Phat trién
Han Quodc (KDB) dudc cho la da Ung trudc
100 triéu dé la My cho 80 doanh nghiép sd&

h{ru nhiéu TSTT dudi hinh thirc cac khoan
vay co thé chap.

OMalaysia Chuongtrinh taitrgcho TSTT
(IPFS) co trigia 200 trieu Ringgit dudc cung
cap thong qua Malaysia Debt Ventures
Berhad' dé hd trg viéc s&r dung TSTT lam tai
san thé chap. Mot van dé vdi cac chuang
trinh nay la nhirng thanh cong va thach
thic cda chuadng trinh khéng dugc danh
gia cong khai (Radauer, 2020).

3. Mot so6 dé xuat khung chinh
sach khai thac TSTT thanh céng
cu tai chinh

Hién nay quyén SHTT va van dé veé tai
san dugc diéu chinh trong nhiéu van ban
khac nhau nhu B0 luat Dan su, Luat SHTT,
Luat Chuyén giao céng nghé va cac van
ban hudng dan thi hanh. TSTT trong bdi
canh cong nghiép 4.0 la rat quan trong
trong giao dich thuong mai, dau tu, goi von,
gop von, c6 phan hoa, mua béan, sap nhap
doanh nghiép. Quy dinh hién hanh vé hé
thong hach toan tai san cla doanh nghiép
chua dé cap dénvan dé nay.

Phap luat vé SHTT ddéng vai tro quan
trong trong viéc tao hanh lang phap ly
cho hoat dong sang tao, tao moi trucng
kinh doanh lanh manh cho hoat déng san
xuat, kinh doanh, gép phan khuyén khich
hoat dong nghién clru, doi mdi, day manh
chuyéngiaocongnghé, thu hat dautu nudc

1. Malaysia Debt Ventures Berhad dudc thanh Iap bdi Chinh phu Malaysia vao ndm 2002 vdi muc tiéu cung
cdp cac ca sd tai chinh linh hoat va sdng tao dé€ phat trién cac linh vu'c cd tdc déng cao va du'a trén céng nghé
cla nén kinh té€ dudc Chinh phu xac dinh va uu tién la déng luc tdng trudng trong tu'ong lai. (Chd thich cua

Ban bién tap theo ngudn https://www.mdv.com.my/v3/)
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ngoai, thic day su phat trien kinh té - xa hoi
cla dat nudc. Luat nay dang dudgc sira doi
dé thuc hién chu truong cta Pang va Nha
nudc vé hoan thién thé ché vé SHTT. bay
cling la ca hdi cho viéc thiac day, khai thac
TSTT thanh c6ng cu tai chinh hiéu qua. TU
nghién clru tong quan néu trén, mot so gai
md dé hoan thién khung chinh sach dugc
dé xuat nhu sau:

(i) B6 sung khai niém vé TSTT trong
Luat S& h(ru tri tué dadm bao phu hgp Vvdi
cac van ban quy pham phap luat lién quan,
dac biét la cac quy dinh cua Bo luat Dan su,
phép luat chuyén nganh, ban hanh cg ché
khuyén khich khaithac TSTT thanh céng cu
tai chinh, tao ngudn luc t tai san vo hinh
cho phat trién cdc moé hinh doanh nghiép
KH&CN, doanh nghiép khdi ngudn, doanh
nghiép khadi nghiép déi mdi sdng tao trong
Luat S& hiru tri tué hodc Luat Khoa hoc va
Cong nghé khi stra doi cac Luat nay.

(if) BO sung mot s6 quy dinh vé TSTT,
quyén phat sinh tu quyén SHTT, quyén va
nghia vu doi vdi TSTT va moét s6 quy dinh
dac thu trong quan ly, khai thac, dinh gia
TSTT cula céa nhan, doanh nghiép dé tao
hanh lang phép ly dong b6 cho khai thac

TSTT trong hoat dong nghién clu phat
trién va san xuat kinh doanh, chdng han
quy dinh viéc dung TSTT lam tai san thé
chap dua trén mot s6 quyén nhu quyén thu
tién ban quyén theo hgp dong li-xdng dang
co hiéu luc va dang dudc thuc hién, quyén
gdp von bang TSTT trong du an dau tu, du
an doi mdi cong nghé, du an md rong san
xuat kinh doanh da dugc danh gia tién kha
thi; quyén sd hifu, quyén sir dung séng chég,
kiéu dang cong nghiép da dugc cap bang
déc quyén hodc thiét ké bod tri mach tich
hgp da dudc cap gidy chirng nhan va dang
dugc 4p dung trong san xuat thiét bi, day
chuyén, quy trinh cong nghé, v.v...

(iii) Nghién cltu dé ban hanh cac quy
dinh dac thu trong hach todn TSTT cua
doanh nghiép dé cd can cu phap ly cho
viéc xac dinh gia tri cia doanh nghiép trong
Luat K& toan, Luat Doanh nghiép;

(iv) Trién khai thi diém cho phép cac
quy (Quy doéi mdi cong nghé quéc gia, quy
KH&CN cua doanh nghiép), ngan hang, t6
churc tai chinh, v.v. trg cap 1ai suat, ho trg
thé chap hodc bao lanh céc khoan vay sur
dung TSTT lam tai san thé chap./.
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LUAT QUYEN TAC GIA TRONG BOI CANH SO HOA:
CAC THACH THUC VA HUGNG GIAI QUYET TU GOC B0 LAP PHAP

Pai hoc Fribourg va
Van phong dai dién té chirc Hanns Seidel Foundation tai Viét Nam

(Anh minh hoa, nguén: Omar Marques/SOPA Images/LightRocket via Getty Images)

1. Luat Quyén tac gia trong béi canh vugng Anh va cac nudc theo hé théng luét
s6 hda thanh van co su khac biét, tuy nhién, bao
L c40 nay sé chi dé cap dén van dé quyén
Quyen tac gia tdc gid & cédc nudc theo hé thong luat
Khai niém quyén tac gid & cac nudc thanhvan.
theo hé thong thong luat trong khdi Thinh
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Quyén tac gid bao vé cac tac pham van
hoc va nghé thuat nhu sach, kich, phim,
anh, nhac, v.v. Quyén tac gia bao vé cach
dién dat moét y tudng chi khong phai noi
dung cua y tudng nay, nghia la quyén tac
giad bdo vé tdc pham hoan thién thé hién
mot y tudng chu khong phai ban than 'y
tudng dé. Quyen tac gia co thé bi gidi han
bdi mot s6 yéu t6 nhu thaoi gian, linh vuc
hodc muc dich s dung.

Quyén tac giad tu dong xuat hién vao
thai diém mot tac pham ra ddi ma khong
can phai thuc hién cac thu tuc hoac quy
trinh n6p don, dang ky hodc dang ky cong
khai d6i véi quyén tac gia va cac tdc pham
dugc bao ho bdi quyén tac gia.

Chu s& hifu quyeén tac giad quyét dinh
viéc tdc pham cula minh dugdc s dung
khi nao va nhu thé nao. "Str dung” la viéc
sao chép, phan phoi, ti€p can tac pham
(vi du: dua tadc pham lén internet), biéu
dién va trinh bay, phat séng, tai phat song
va chuyén thé tdc pham (vi du: dich tac
pham). Ban quyén cling bao vé quyén
s@ h{ru doc quyén cla chu sd hiru trong
trudng hop co nhirng doi tugng sao chép,
chiém h{ru va st dung hinh thirc cu thé ma
tdc pham goc dudc thé hién.

Quyén tac gia khong kéo dai vo thai
han vi luat quyén tac gid quy dinh mot
khodng thai gian cu thé ma quyén tac gia
ton tai va c6 thé dudc khai thac. Khoang
thai gian hodc thai han bao hd quyén tac
giad dudc tinh tu thoi diém tac pham ra dai,
hodc theo phap luat cia mot s6 quoc gia,

khi tac pham dugc thé hién hodc dugc “co
dinh" dudi dang h{ru hinh. Nhin chung,
thai han bao ho quyén tac gia van tiép tuc
cho dén mot thai diém nhat dinh sau khi
tac gid qua ddi. Khi thai han bdo ho cham
dut, tdc pham sé thudc vé cong chang.

Mot s6 loai hinh tac pham nhu tac
pham phdng tac, phé binh, gido duc, v.v. bi
gidi han hodc khong dudc bdo hd quyén
tac gia.

Quy dinh phéap luat

Hau hét cac qubc gia déu cd luat
quyén tac giad. Do do, cac quy dinh cu thé
cla tung quoc gia sé khong tranh khoi
su khac biét. Dé dam bao su thong nhat
vé luat quyén tac gia, dac biét la trong
cac van dé mang tinh quodc té, Cong udc
Berne hodc cac hiép udc cua T6 chic S&
hifu tri tué Thé gidi (WIPO) (Hiép udc WCT,
v.v.) da tiéu chuan hoéa mot s6 quy dinh
nham han ché su khong thong nhat gitra
céc quoc gia ky két.

O buc' va hau hét cac qudc gia chau
Au, thdi han bao ho quyén tac gia két thuc
sau 70 ndm ké tU khi tac giad qua dgi. Cong
udc Berne quy dinh th&i han bao ho it nhat
la 50 ndm sau khi tac gia qua ddi? ngoai
trir do6i vdi tdc pham nhiép anh. Céng udéc
Berne cling quy dinh mot sd nguyén tac
cG ban doi vdi tat ca 179 thanh vién: (1)
viéc bdo hd quyén tac gid khong mang
tinh diéu kién phai tuan tha bat ky thu tuc
nao, (2) cac tdc pham cé nguon goc tu mot
trong cac quoc gia ky két phai dudc bao
ho tuang duang & cac quoc gia ky két khac

1. § 64 Ludt Quyén tac gia ngay 09/9/1965 (trang 1273, C6ng béo Luét Lién bang I ).
2. Piéu 7, C6ng udc Berne vé bdo hd céc tac phdm van hoc va nghé thut (sta déi ngay 28/9/1979).
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nhu vdi cac tac pham cla chinh cac quoc
gia nay va (3) viéc bao ho quyeén tac gia la
doc 1ap v@i bdo ho quyén tac gia tai quoc
gia xuat xu cla tac pham.

S6 hda

S6 hoda cé thé dudc dinh nghia la viéc
chuyén doi dif liéu nhu van ban, hinh anh
hodc am thanh sang dang ky thuat s6
hodc ma hda dé may tinh co thé dé dang
doc dUr liéu va xU ly, nhd do, mot khoi
luogng I8n thong tin co thé dugc luu trir
gon nhe, sao chép chinh xac va dé dang
hon vdi chi phi thdp. Bén canh do, s6 hda
giup cho viéc chia sé thong tin trd nén dé
dang va rong rai han thong qua Internet
va cac mang may tinh khac nhu Tor, P2P
hodc cac mangriéng.

S6 hda hién dang c6 anh hudng téi mot
s0 linh vuc nhu di déng, kinh doanh, chinh
phu, y té, viéc lam, gidi tri, ngan hang, gido
duc, van héa, v.v. va ngay cang trd nén
quan trong.

Mot vi du cu thé |a viéc s6 hda cac van
ban luat. Vao ngay 01/7/2013, an ban dién
tr clla Cong bao (0J) Lién minh Chau Au
da dudc cong bod va co hiéu luc thuc thi.
Bén canh do, Thuy Si cling da thuc hién
chuyén d6i s6 thong qua viéc cho phép
stirdung ban dién tlf cda cac van ban phap
luat thay cho ban in ké tir ngay 01/01/2016.
Mot s6 quoc gia khac nhu Latvia hoac
Estonia cling dang ti€p tuc 10 trinh s6 hoa
du co thé chua dat tién do nhu cac quoc
gia khac.

Linh vuc gidi tri da dén nhan xu huéng s6
hda vdi su nd ro cla cac nén tang truc tuyén
nhu Netflix, Amazon Prime, Disney + va Hulu
v@i cdc phuang thi'c hgp phép dé bao vé
quyén tac gia. Cac nén tang nhu Alphabet,
Google Books va YouTube cling sang tao
va dang tai mot lugng dif liéu truc tuyén
khong 16 moi ngay, dong thdi phai dam
bdo ton trong quyén tac gia. Cong nghé
ky thuat so khéng chi cho phép ti€p céan
quyén sd hiru tri tué truc tuyén dé dang
ma con gilup tim kiém, truyén tai théng
tin hiéu qua han, dong thai cho phép sao
chép hoan hdo thong tin dudi dang ky
thuat s6 bao gom ca céc tadc pham dugc
bdo ho quyén tac gia.

Pai dich COVID-19 va cac hé luy vé y té
da thuc day hon nira viéc s6 hda cac linh
vuc khac trudc day khong dugc cung cap
tU xa va thudng xuyén lién quan dén quyén
tdc gid. Su' xuat hién cla 5G trén thi trudng
va su xuat hién clia cac cong viéc mdi lién
quan dén phat truc tuyén (streaming) trén
toan thé gidi, chdng han cua nhirng ngugi
c6 anh hudng trén mang x& hoi va céac
chudng trinh truyén hinh trén mang, da
thé hién rd su phat trién clia xu huéng so
hda. Trén thuc t€, nhiéu nguadi cho rang s6
hda sé ti€p tuc thay doi cudc séng trong
nhiéu nam tdi. Viéc phat truc tuyén cac bo
phim mdi ra mat tai nha va xem phim chat
lUgng cao trén dién thoai di dong cang thé
hién rd xu hudng phat trién nay.
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2. Thai dai ky thuat so: Lién minh
chau Au (EV)

Ludt Quyén tac gia cua EU

MOi qudc gia thanh vién EU déu co hé
thong phap luat riéng. Tuy nhién, mot so
quy dinh, chdng han nhu Chi thi 2011/77/
EU ctia Nghi vién Chau Au va ctia Hoi déng
Chau Au ngay 27/9/2011 stta d6i Chi thi
2006/116/EC vé bado hb quyén tac giad va
mot s6 quyén lién quan, da tao khuon kho
phép ly cho luat quyén tac gid cla céc
nudc thanh vién EU. Theo Chi thi stra doi,
quyén tac gia ctia mot tdc pham van hoc
hodc nghé thuat theo dinh nghta tai Diéu 2
cla Cong udc Berne sé dudc bao ho trong
su6t cudc ddi cla tac gia va trong 70 nam
sau khitac gia qua dgi, khong xét dén ngay
tac pham thudc vé cong chung.

Chi thi 2009/24/EC cua Nghi vién
Chau Au va cla H6i déng Chau Au ngay
23/4/2009 vé viéc bao vé hdp phap céac
chuang trinh may tinh quy dinh rang moi
chuong trinh may tinh déu dudgc bao hd
quyén tac gia.

Gan day, Chi thi (EU) 2019/790 cua
Nghi vién Chau Au va clia Hoi déng Chau
Au ngay 17/4/2019 vé quyén tac gia va cac
quyén lién quan trong Thi trudng don ky
thuat sd (DSM), stfa doi Chi thi 96/9/EC
va 2001/29/EC da quy dinh nguyén tac
nham dam bao hai hoa hda phép luat EU
vé quyén tac gid va céc quyeén lién quan
trong khuon kho thi trudng ndi bo, cu thé
co xét dénviéc sirdung céc nbi dung dudc

bao hd co yéu t6 ky thuat sé va xuyén bién
gidi. Chi thi nay cling quy dinh cac ngoai
|é va gidi han d6i véi quyén tac gid va cac
quyén lién quan, vé gidy phép cling nhu
cac quy tac nham dam bao mot thi trudng
hoat dong hiéu qua trong viéc khai thac
tac pham va cac chu thé khac. Luat Quyén
tdc gia dugc quy dinh va ap dung rong rai
tréntoan EU va tai cac qubc gia thanhvién.
Céc van ban luat nay cling thudng xuyén
dugc cap nhat va slra doi bo sung nham
dam bao phu hgp vdi cac van dé mdi phat
sinh lién quan dén quyén tac gia, dac biét
trong thaoi dai ky thuat so.

Thai dai ky thuat s6 tai Birc
Ludt Quyén tac gia tai buc

0 buc, quyén tac gia dudc quy dinh
trong Luat Quyén tac gia ngay 09/9/1965
(trang 1273, COng bao Luat Lién bang ),
dugc stra doi lan cudi tai Diéu 25 cla Luat
ngay 23/6/2021 (trang 1858, Céng bao
Luat Lién bang ) (UrhG) .

Khong giong nhu Quy dinh, Chi thi
khong dugc dp dung ngay doi vdi cac quoc
gia thanh vién EU ma phai tuan theo trinh
tu noi luadt hda ciia moi nudc thanh vién. T
ngay 07/6/2021, tat ca cac quoc gia thanh
vién EU, bao gom Burc, da dudc chi dao noi
luat hoa cac quy dinh mdi cia EU vé quyén
tdc gid. Buc da tuan thu dung thdi han
khi thong qua Luat Quyén tac gia doi vdi
nha cung cap dich vu vao ngay 31/5/2021
(trang 1204, 1215, Coéng bao Luat Lién bang
l) (UrhDaG).
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Su giao thoa gilra s6 hoa va Luat
Quyén tac gia

Quyén tac gia co thé sé kho ap dung
trong boi cdnh s6 hoa va Internet khong
bién gidi. Néu khong cd phéap luat diéu
chinh, cédc cong ty céng nghé cao da va
dang ti€p tuc phat trién thong qua viéc thu
Igi nhuén trén Igi ich chinh dang ctia nghé
sT, ngudi sang tao hodc tac giad. Do do, can
phai lién tuc cap nhat hé thong phap luat
diéu chinh céc van dé cé lién quan. Ngay
14/9/2016, nham dam bao tinh phu hgp vai
chién lugc thi trudng don nhat ky thuat so
(digital single market), Uy ban Chau Au d4
dé xuat mot hé thong van ban phap luat
nham hién dai hda cac quy tac vé quyén
tdc gia cla EU, bao gom mot chi thi mdi vé
quyén tac gid trong thi trudng don ky thuat
s0. Bé xuat nay nham muc tiéu diéu chinh
cac quy dinh hién hanh vé quyén tac gia
cla EU trong bdi canh céng nghé ky thuat
s0 dang thay doi nhanh chong céch thirc
sdng tac, san xuat, phan phoi va khai thac
cac tac pham va cac chu thé dudc bao ho
khac. Thang 02/2019, sau hdon hai nam
dam phan kéo dai, cac nha lap phap da dat
dugc su dong thuan vé mot nhém céc quy
dinh mdi vé quyén tac gia.

Nghivién Chau Au (phién hop toan thé)
va Hoi dong Chau Au d& 1an luct thong qua
van ban thong nhat y kién vao thang 3 va
thang 04/2019. Chi thi® da dudc cong bo
trén Cong bao chinh thic cla Lién minh
Chau Au vao ngay 17/5/2019, yéu cau tat
cd cac quoc gia thanh vién ndi luat hoa
cac quy dinh mdi trudec thang 6 nam 2021.

Trudc hét, nhu da dé cap & phan trén,
viéc cai cach Luat Quyén tac gia cua Lién
minh Chau Au dudc thuc hién théng qua
viéc ban hanh mot Chi thi ch khong phai
moét Quy dinh. Chi thi nay dua ra mét bo
quy tdc mdi vé quyén tac gia. Diéu 19 cla
Chi thi vé quyén tac gia quy dinh céc bién
phap nham cai thién tinh minh bach va
can bang trong quan hé hgp déng gitra tac
gia, nghé siva nhirng ngudi dugc chuyén
nhugng quyén. Hang nam, céc tac gia va
nghé si sé nhan dudc théng tin cap nhat
vé viéc khai thac cac tac pham va budi
biéu dién cta ho bdi cac bén ma ho da
cap phép, chuyén giao quyén hodc nhirng
ngudi thira hudng quyén, dac biét lién
quan dén phuadng thic khai thac, doanh
thu va thu lao. TU do, cac tac gia co thé
yéu cau tdng muc thu lao dé xuat ban dau
trong trudng hgp muc thu lao nay thap
hon mot cach bat hgp ly so véi doanh thu
tU viéc khai thac tac pham.

bieu 15 quy dinh vé mo6t quyén mdi
cho phép toa bdo yéu cauthulaochoviéc
s dung truc tuyén cac tdc pham cua ho.
Chi thi yéu cau cac nha diéu hanh trang
web tra tién cho céc toa bdo cd tac pham
dudc tap hgp, lién két dén tiéu dé hoac
ban xem trudc trén cac trang nay. Nhu
vay, cac trang nhu Google News hodc
Yahoo News sé truc ti€p bi anh hudng bdi
guy dinh mdi nay.

Diéu 17 quy dinh vé cac nghia vu mdi
doi vdi cac nén tang cung cap ndi dung.
Trudc khi Chi thi nay ra dgi, cac nén tang
nay khong thuc hién vai tro truyén théng

3. Chithi (EU) 2019/790 ctia Nghi vién Chau Au va cta H6i dong Chau Au ngay 17/4/2019 vé quyén téc gid va cac quyén
lién quan trong Thj trudng don ki thuét s6 (DSM) va st’a déi Chi thi 96/9/EC va 2001/29/EC (0J L 130, 17.5.2019).
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bat ky tdc pham nao t8i cong chung vi ho
cho rang ho chi la nén tang dang tai va do
dé khong phai chiu trdch nhiém vé céc noi
dung nay cling nhu céac vi pham vé quyén
tac gia co thé phat sinh. Theo Chi thi mdi,
cac nén tang truc tuyén nhu YouTube,
Google hay Dailymotion sé phai chiu trach
nhiém kiém sodat noi dung dugc dang tai
trén cac trang nay.

Muc tiéu chinh cua Chi thi nay la cai
thién su can bang trong madi quan hé hgp
dong gitfa tac gia, nghé siva nhirng ngudi
dugc ho chuyén nhugng quyén, cliing nhu
dam bao thu lao tét han cho chu sd hitu
quyén tac giad. Chithi nay cling sé gilp xay
dung maoi quan hé lam viéc lanh manh hon
gitra tdc gia va cac nén tang truc tuyén.

Thanh céng

Chi thi hién da dudc thong qua va sé
ti€p tuc dugc ndi luat hoa tai cac quodc gia
thanh vién EU. Trong khi cac nén tang truc
tuyén I6n sé cé nghia vu sang loc va kiém
tra cac ndi dung ngudi dung dang tai, dam
bdo khong vi pham quyén tac gid, cac nén
tang nho han sé khong bi bat budc thuc
hién nghia vu nay. Trén thuc té, Chi thi
nay cho phép c6 ngoai |é doi véi cac nén
tdng mdi va quy mo nhd. Theo quy dinh
tai Khoan 6 biéu 17, ngoai |é nay 4p dung
v@i cac nén tang ra dgi dudi ba nam va co
doanh thu khong vugt qua 10 triéu euro.
Tuy nhién, ngoai Ié nay khong khuyén
khich céc nén tdng mdi va han ché vé
nguon luc han khong thuc hién quy trinh
sang loc va kiém tra. Biéu 30 quy dinh vé

viéc phai xem xét lai cd ché nay trudc ngay
07/6/2024.

Mot thanh cong noi bat khac trong qua
trinh s6 hoa cua EU la viéc cap nhat phap
luat diéu chinh céac Iinh vuc trong bdi canh
cong nghé s6. Luat phap thuong di sau
cong nghé, khién cac cong ty cong nghé
I&n dudc ¢ co hoi hudng Igi ti cac nghé
siva tac gia. Tuy nhién, Chi thi nay da quy
dinh nhiéu quyén han va bao vé tét han
cho chu sd hifu quyén tac gia.

Han ché

Piéu 15 va 17 hién van dang dugc thao
ludn thudng xuyén va phat sinh nhiéu
thach thurc. Viéc tiép thu nhirng phan Ung
va du ludn trai chiéu cho thay cé thé co
nh’ng gidi phap khac dat dudc su dong
thuan tot han.

Hon nira, Chi thi nay dua ra mot so khai
niém ma hd nhu "nd luc cao nhat", co thé
dan tdi sy ma ho vé phap ly de doa tinh 6n
dinh va kha nang du doan cua phap luat.

Van con nhiéu cau hadi dat ra vé quyén
tu do ngdn luan. Néu céc ndi dung phong
tac (parodic content) la ngoai lé cla quyén
tac gia, thuéat toan loc van cé thé loai bo
cac ndi dung nay ma khong thé phan biét
v@i cac ndi dung khac. Viéc s dung céac
thuat todn dang tin cay hon nham ra soat
toan bd ndi dung dudc dang tai cling cé
thé |a mot van dé. Trén thuc té€, nghia vu
giam sattong quat cac ndidung truc tuyén
c6 thé mang tinh kiém duyét hodc xam
pham quyén tu do ngdn luan. Cau hoi dat
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ra la bién phap khac phuc hiéu qua trong
trudng hgp nay la gi?

C6 thé nhan thay trong qua trinh xay
dung Chi thi nay, cac qudc gia thanh vién
gdp khé khan trong viéc diéu hanh va quan
ly cac trang web Idn. Cac trang web nay da
cé cho ddng trén thi truGng va da co du
thai gian dé tao ra théi quen cho ngudi
st dung. Ngudi s dung dung cac cong
cu tUr cac trang web nay hang ngay nham
muc dich giai tri, lam viéc va tuong tac do
c4c trang nay da co du diéu kién va tam
anh hudng dé co suy viéc ngudi sUr dung
khong tuan tha quy dinh.

Chi thi mdi nay v&i muc dich bao vé tac
gia co kha nang dan dén viéc cac tac pham
cla ho it dugc pho bién rong rai. Kim ham
su d6i mdi va truyén ba van hoa cé thé la
mot that bai trén thuc té. EU va cac quoc
gia thanh vién can chu dong trong viéc thi
hanh Chi thi mdi, san sang ddi chat vdi cac
trang web 18n trong truodng hgp can thiét
va ti€p tuc hop tac vdi cac doi tac quoc té
trong dé c6 Hoa Ky va Trung Qudc nham
dat dugc su dong thuan va thuc thi céc
quy tac chung.

Thach thu'c

Pac tinh Iuvu thong xuyén bién gidi
trén Internet doi hoi su thong nhat, trudc
hét & cap do chau Au, mac du tiéu chuan
hda toan cau sé la moét muc do ly tudng
hon. Ban chat cua viéc bao hd quyén tac
gid khong phai lam phat sinh van dé, tuy
nhién, mot sé quy dinh clda Chi thi mdi,

chang han Diéu 17, sé dat ra van dé doi
khang gilfa cac trang web I&n clia My va
cd quan quan ly chau Au.

Ngudi dan cling thé hién su quan tdm
dén tac dong cua Chithinay, dac biét quan
ngai day sé la mot van ban mang tinh han
ché tu do, tao luc can doéi véi doi mdi, tu
do ngén luan va tu do trén Internet. Do do,
da c6 cac cudc biéu tinh dién ra 8 mot s
qudc gia thanh vién EU.

van dé nay di dan dén cudc tranh
luan gilfa mot bén la cac cong ty I6n vé ky
thudt s6 va nhifrng ngudi tng ho céc trang
web mién phi véi mot bén 1a cac nghé s,
bién tap vién bdo chi va dai dién cua céc
nganh cdng nghiép van hoa. Tém lai, viéc
tim kiém su’ can bang gitra quyén st dung
ndi dung tU Internet vdi quyén tu do mang
tinh ban chéat cdia cac trang web van con 14
mot chang dudng gian nan.

Tudng lai
S6 hda tai EU

Cau hoi mang tinh trong tam cua cudc
tranh luén van la liéu cac bién phap duagc
quy dinh trong Chi thi vé quyén tac gia co
thé dugc ap dung trong thuc té hay khong,
déc biét lién quan dén do chinh xac cla
thuat toan loc. Viéc khi€u nai cac quyét
dinh chan noi dung cling dat ra cadc van dé
tiém an do day la van dé tuong doi nhay
cam. Néu cac khi€u nai nay dudc ré bot
XU ly tu dong, day thuc su 1a moét van dé
c6 thé de doa quyén tu' do ngon luan. Han
nifa, khéng phai ai cing muén hudng tdi
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mot thé gidi tin hoc hoa va tu dong hoa
hoan toan khi viéc khang dinh quyén cua
ho co thé bi can tra.

Cac tién bo cong nghé va so hda sé van
ti€p tuc phat trién sau khi Chi thi nay dudc
thong qua. TU géc do phap ly, diéu quan
trong la van ban luat mdi cé kha ndng dap
Ung nhanh chéng vdi bat ky tién bo I6n nao
c6 thé anh hudng dén quyén tac gid. Su
phat trién cla tri tué nhan tao vdi cac tién
b6 va mét trai cé thé lam 16 rd nhirng van
dé cé thé phat sinh trong tuang lai gan.

B3do mat may tinh va su phét trién
cla cdc nén tang truc quan va dé su
dung cung cap ndi dung trd phi can dugc
khuyén khich phat trien dé pho bién van
hda va kién thc dung quy dinh phap luat
véi mlrc thu lao tudng xirng. Néu khong
cO cac nén tang nay, ngudi sir dung co thé
chuyén sang cac nén tdng mién phi khéac
khong ton trong quyén tac gia.

Van dé tai chinh ciing can dudgc tai cau
tric. Cac mo hinh hoat dong dua trén giay
phép nhu Creative Common®* dang thé
hién tinh hiéu qua théng qua viéc pho bién
thong tin dé dang hon, tir d6 giup tac gia
dugc biét dén nhiéu hon. Vd&i tiém nang
nay, tac giad cé thé tan dung thanh cong
clla minh dé dé xuat to chirc cac budi sinh
hoat van hda, hoa nhac va biéu dién gay
quy hudng téi nhiéu doéi tugng hon thay

vi mét nhom nhd va han ché chi bao gom
nhifrng nguadi dung da tra phi dé s dung
cac ndi dung dang tai.

S6 héa tai Buc

Puc da thanh cong trong viéc noi luat
hoa Chi thi (EU) 2019/790 trudc thadi han
vao ngay 07/6/2021. bay cé |é la cai cach
I6n nhat dugc thuc hién trong Iinh vuc
quyén tac gia cua Buc trong 20 nam qua.

Do d6, Luat Quyeén tac gid doéi véi nha
cung cap dich vu (UrhDaG) quy dinh trach
nhiém clia cdc nén tang tai lén theo Chi thi
vé quyén tac gid. Cac nén tadng nay phai
thuc hién chan cac ndi dung trai phép trén
nén tang ctia minh (Diéu 7 va 8). Khai niém
"nod luc cao nhéat” dudgc ké thira tir Chi thi,
cu thé la tai Diéu 4, vé quyén sir dung theo
hop dong lién quan dén sao chép cong
khai cac tdc pham dugc bao ho quyén tac
gid. Boi v8i mot ndi dung bi chadn, tha tuc
khiéu nai dugc quy dinh tai Biéu 14 va 15.

Bén canh dé, Luat Quyén tac gid cua
Puc (UrhG) da dugc slra doi°. Mot quy
dinh mdi vé gidi han doi vdi viéc s dung
cac tdc pham cho muc dich biém hoa,
phong tdc va moé phdng da dugc quy dinh
tai Diéu 51a cla Luat nay. Phap luat Buc
trudc day chua cho phép s dung céc
tdc pham vao nhirng muc dich nay, do do
trdanh dudc cac van dé co thé phat sinh
lién quan dén kiém duyét.

4. Creative Common 13 mét to chd’c philgi nhuén tép trung vao viéc md réng sé Iugng tdc pham cé tinh séng
tao ma ngudi khac cd thé tao lai hodc chia sé. To chl’c d& ban hanh mét sé gidy phép ban quyén dudc biét vai
tén goi Gidy phép Creative Commons. Nh{tng gidy phép nay, tuy thubc vao tirng loai, chi gilr lai mdt s6 quyén
nao doé (hoac gilt lai quyén gi) déi vdi tdc pham. (Chu thich cta Ban Bién tép)

5. C6ng béo Luét Lién bang I, trang 1204 (BGBI. | S. 1204).
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Két luan

Internet da lam thay doi sdu sac cach
thi'c sang tao, st dung va dang tai cac tac
pham dugc bdo ho quyén tac gid va céac
quyén lién quan. Nhirng cai cach phap
luat gan day déa giup cap nhat céc tién bo
cong nghé, cho phép tac gia va chu sd
hifu quyén tac gia dudc tra thu lao tdt han
trong thdi dai s6 héa. Viéc thuc hién Chi

thi Ch4u Au vé quyén tac gia 1a mot hanh
ddéng mang tinh chat can bang dudi goc do
lap phép. Cac chu thé tham gia vao hoat
dong sang tao nghé thuat phai nhan dudc
thu lao xrng dang tu gia tri gia tang cua
viéc déng tai tdc pham trén céc nén tang,
dong thai dam bao khong vi pham quyén
tu do ngon luan va quyén tu do thoéng tin
clia ngudi str dung.

Trong khudn khé An pham, Ban Bién tap dang tai phién ban rat gon.

Pé xem bién ban day du, chi ti€t cta bai viét (bao gom ca tiéng Anh

va ban dich tiéng Viét) xin tran trong dé nghi Quy Pai biéu Qudc hoi

truy cap dia chi https://thuvienso.quochoi.vn hodc gufi yéu cau thong

qua phan mém cung cap théng tin truc tuyén phuc vu Dai biéu Quoc

hoi tai dia chi https://hht.quochoi.vn
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Copyright Law and Digitalization Copyright protects works of literature
and art such as books, plays, films,

photographs, pieces of music, etc. It

The notion of copyright differs between protects the expression and not the
the Commonwealth and civil law countries, content of an idea. Thus, it is the concrete
but this paper will deal with copyrightinthe workin which anidea finds expression that
civil law countries. is protected, not the idea itself. A copyright
is subject to limitations like the time, some
fields or uses for example.

Copyright
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Copyright automatically exists the
moment a creation comes into existence.
No formalitiesorfilingisornecessary.There
is neither registration nor public register for
copyright and copyright-protected works.

The copyright ownerdetermines whether,
when, and how hiswork willbe used. «Touse»
referstothe work’s reproduction, distribution,
accessibility (e.g., putting a work on the
internet), performance and presentation,
broadcasting and rebroadcasting, and
adaptation (e.g., translating the work).
Copyright further protects the owner's
exclusive property rights against those
who copy or otherwise take and use the
particular form in which the original work was
expressed.

Copyright protection does not continue
indefinitely as copyright laws dictate a
period of time during which the rights
of the copyright owner exist and may
be exploited. The period or duration of
copyrightbeginsfromthe momentthe work
is created or, under some national laws,
when it is expressed or "fixed" in tangible
form. Copyright protection continues, in
general, until a certain time after the death
of the author. When works are no longer
subject to copyright protection, they enter
the public domain.

Certain categories of works like parody,
criticism, education, etc. are either limited
in or excluded from copyright protection.

Applications in government

Most countries have copyrightlegislation.
Therefore, details of individual countries’
copyright laws tend to vary. To ensure
some cohesion across copyright policy,
especially in international matters, the Berne
Convention or the various World Intellectual
Property Organization (WIPO ) treaties (WCT
Treaty, etc.) have standardised several
points which limit the disparities between
contracting countries.

Copyright expires 70 years after the
author's death in Germany' and in most
of the European Countries. The Berne
Conventionprovidesforafurtherprotection
period of at least 50 years after the author’s
death? except in cases of photographic
works. The Berne Convention additionally
imposes some basic principles for all the
179 contracting countries: (1) the copyright
protection must not be conditional upon
compliance with any formality, (2) works
originating in one of the Contracting States
must be given the same protection in each
of the other Contracting States as the latter
grants to the works of its own nationals and
(3) the protection is independent of the
existence of protection in the country of
origin of the work.

Digitization
Digitalization can be defined as the
conversion of data like text, pictures, or

1. § 64 German Copyright Act of 9 September 1965 (Federal Law Gazette |, p. 1273).
2. Art. 7 Berne Convention for the Protection of Literary and Artistic Works (as amended on September 28,

1979).



FOREIGN EXPERIENCE

sound into a digital or computerised form
that can be easily read and processed
by a computer. It makes it possible to
store large quantities of information on
small volumes and to duplicate digital
information accurately and easily ata lower
cost. Furthermore, it improved information
distribution by making it more easily and
widely available through the Internet and
other computer networks like Tor, P2P or
private networks.

Currently, digitalization affects a
number of different areas such as mobility,
business,government, health,employment,
entertainment, banking, education, culture,
etc. and continues to gain in importance.

One example is evident in the legal
texts. On 1 July 2013, the electronic edition
of the Official Journal (0OJ) of the European
Union was authenticated, enforcing legal
actions. In addition to the EU, Switzerland
has also made the switch to more digitized
records as evidenced by the authorization
of electronic rather than printed versions
of Swiss legal texts on 1 January 2016. To
that end, many other administrations like
Latvia or Estonia have continued down the
digitalised route, even if not as rapidly as
other countries.

The entertainment sector has
embraced digitalization with the ever-
increasing number of online platforms, like
Netflix, Amazon Prime, Disney+ and Hulu to
name a few, that offer legal ways to use IP.
Alphabet, with Google Books or YouTube,

creates and publishes massive online
content every day. All this content is often
subject to copyright. Digital technologies,
in particular, not only make access to
online IP easy to use, but they also enable
more efficient searches, information
transmissions and the power to create
perfect copies of information existing in
digital form, including copyright-protected
works.

The COVID-19 pandemic and ensuing
healthhasfurtherboostedthedigitalization
of various fields that were not available
remotely, regularly related to copyright.
The arrival of 5G on the market and the new
jobs created as a result of worldwide online
streaming, suchassocialmediainfluencers
and web TV shows, further exemplifies the
growing trend of digitalization. Indeed,
many argue that digitalization will continue
to change and shift our lives for years to
come. The trends of streaming new release
movies at home, and the ability to see
high-resolution movies on mobile phones
underline this development.

The Digital Age: the European Union
(EU)

Copyright Law in the EU

Every EU country hasits own legislation.
However,someregulations,liketheDirective
2011/77/EU of the European Parliament
and of the Council on 27 September 2011
that amended Directive 2006/116/EC on
copyright protection and certain related
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rights, give alegal framework to the national
copyright laws of the EU countries. The
amended Directive implemented that the
rights of an author of a literary or artistic
work within the meaning of Article 2 of the
Berne Convention shall run for the life of
the author and for 70 years after his death,
irrespective of the date when the work is
lawfully made available to the public.

Further legislation stipulates that any
form of acomputer program is protected by
a specific Directive, the Directive 2009/24/
EC of the European Parliament and of
the Council of 23 April 2009 on the legal
protection of computer programs.

A recent Directive, the Directive (EU)
2019/790 of the European Parliament and
of the Council of 17 April 2019 on copyright
and related rights in the Digital Single
Market (DSM) and amending Directives
96/9/EC and 2001/29/EC, establishes
rules which aim to harmonise further
Union law applicable to copyright and
related rights in the framework of the
internal market, taking into account, in
particular, digital and cross-border uses of
protected content. It also institutes rules
on exceptions and limitations to copyright
and related rights, on the facilitation of
licenses, as well as rules which aim to
ensure a well-functioning marketplace for
the exploitation of works and other subject
matter. In the EU, copyright law is widely
regulated both by the EU and its member
states. These laws are regularly updated
and further developed, in line with newly

emerging copyright issues, particularly in
the digital age.

The Digital Age: Germany
Copyright Law in Germany

In Germany, copyright is regulated by
the Copyright Act of 9 September 1965
(Federal Law Gazette | p. 1273), which was
last amended by Article 25 of the Act of 23
June 2021 (Federal Law Gazette | p. 1858)
(UrhG).

Unlike a Regulation, Directives are not
immediately applicable to the national laws
in the EU countries and must therefore be
transposed into the legal order of each
membercountry. As of Monday, 7 June 2021,
all EU member states, including Germany,
have been directed to translate the new
European copyright rules into national
law. Germany respected this deadline by
adopting the Copyright Service Provider
Act of 31 May 2021 (Federal Law Gazette | p.
1204, 1215) (UrhDaG).

Intersection of Digitalization and
Copyright Law

Copyright can be difficult to apply in
the new context of digitalization and the
Internet that knows no borders. Without
actual legislation, high tech industries
are moving forward, making money at the
expense of artists, creators or authors;
thus, it is pertinent to keep legislation
up to date. On 14 September 2016, in line
with the digital single market strategy,
the European Commission presented a
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legislative package for the modernisation
of EU copyright rules which includes a new
directive on copyright in the digital single
market. The proposal aimed to adapt EU
copyright rules in a context where digital
technologies are rapidly changing the
way works and other protected subject
matter are created, produced, distributed
and exploited. In February 2019, after more
than two years of protracted negotiations,
the co-legislators agreed on a new set of
copyright rules.

The European Parliament (in plenary)
and the Council approved the compromise
text in March 2019 and in April 2019,
respectively. The Directive® was published
in the Official Journal of the European
Union on 17 May 2019, requiring all Member
states to transpose the new rules in their
national law by June 2021.

First of all, as mentioned before, the EU
Copyright Law Reform takes the form of
a Directive rather than a Regulation. This
new Directive brings with it a new set of
copyright rules. Article 19 of the Copyright
Directive provides for measures to improve
thetransparencyandbalanceofcontractual
relations between authors, performers and
those to whom they assign their rights.
Authors and performers regularly receive
yearly updates, concerning the exploitation
of their works and performances by the
parties to whom they have licensed or
transferred their rights, or their successors
in title, in particular regarding the modes of

exploitation, the revenues generated and
the remuneration due. Authors thus have
the possibility to request an increase in the
remuneration initially provided in the event
that it is unreasonably low compared to the
revenue derived from the exploitation of
the work.

Article 15 creates anew rightthat allows
press publishers to claim remuneration
for the online use of their publications.
The Directive instructs website operators
to pay press publishers whose editorial
content they collect and link to a title or a
text preview on their page. Websites like
Google News or Yahoo News are directly
affected by this legislation.

Article 17 introduces new obligations
for platforms making content available.
Before this Directive, the platforms did
not communicate any work to the public
because they only hosted the content and
therefore felt that they were not responsible
for their content and possible copyright
violations.Nowcontentuploadingplatforms
suchasYouTube, Google or Dailymotion will
be responsible for controlling the content
published through them.

The main objective of this Directive
is to improve the contractual balance
between authors, performers and those to
whom they assign their rights, as well as
to guarantee better remuneration for right
holders. This directive should help to forge
a healthier working relationship between
creators and platform.

3. Directive (EU) 2019/790 of the European Parliament and of the Council of 17 April 2019 on copyright and
related rights in the Digital Single Market and amending Directives 96/9/EC and 2001/29/EC (OJ L 130,

17.5.2019).
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Successes

The directive has now passed and will
proceed to be integrated into the different
countries of the European Union. While
large platforms will be obliged to filter and
inspect everything users post to ensure no
infringement on copyright, these filters will
not be mandatory for smaller platforms. In
fact, the European directive provides an
exception for new and smaller platforms.
Provided for in article 17, number 6, this
exception concerns platforms that have
existed for fewer than three years and
whose turnover does not exceed 10 million
euros. This exception will not discourage
new platforms with fewer resources to
implement such verification. Article 30
further calls for a review of this mechanism
by 7 June 2024.

Another success evident in EU
digitalization is the updated legislation
in areas operating in the technological
context. The law often lags behind
technology, thereby enabling large
technology companies to benefit at the
expense of artists and creators. This
Directive, however, provides for more rights
and greater protectionto copyright holders.

Failures

Articles 15 and 17 have been discussed
often and have led to many challenges.
Observing such reactions and oppositions
shows that perhaps other solutions would
have allowed better compromises.

Furthermore, this Directive introduces
certain vague notions such as "best effort",
thereby implying a legal vagueness that is
dangerous for the security of the law and
its predictability.

Many questions still remain concerning
freedom of expression. If parodic content
is to be held exempt, the algorithm filtering
the content could well remove it without
being able to distinguish. The use of more
or less reliable algorithms that crawl the
entirety of the published content can be
problematic. Indeed, this obligation of a
generalized monitoring of online content
could imply censorship or an infringement
of the freedom of expression. The question
then arises of what is an effective remedy
against this decision to remove content?

We can also observe that during the
elaboration of this Directive, but also more
broadly,the Member States havedifficulties
in regulating and in acting against the web
giants. They have taken their place on the
market and have had time to create habits
among users. Users employ their tools
on a daily basis for entertainment, work
and interaction as web giants have the
instruments and the influence to drive the
population against the regulations.

This new Directive aiming to protect
authors has potential to reduce the
distribution of their works. The brake on
innovationandthediffusionof culture could
be a real failure if it were to be confirmed.
Much will depend on the willingness of the
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EU and its member states to enforce the
rules of the new Directive, if necessary to
seek confrontation with bigtech giants, and
to continue to work with other international
partners such as the USA and China, as
well as other countries around the globe, to
agree on and enforce common rules.

Challenges

The cross-bordernature work circulation
on the Internet required unification at the
European level, although standardization
at the global level would have been ideal.
Although the very principle of strengthening
copyright does not pose a problem, certain
articles of this Directive, such as the current
article 17, have been the site of a face-off
between the American web giants and the
European regulator.

Many citizens are also interested in the
impact that this Directive could have, and
fearinparticularaliberticidallegislationthat
would be a brake on innovation, freedom of
expression and Internet freedom. As such,
demonstrations have taken place in several
countries of the European Union.

There are two sides of the debate on this
issue: the digital giants and the defenders
of the free web against the artists, press
editors and representatives of cultural
industries. Finally, finding the balance
between the right to use content from the
Internet versus the original freedom of the
web remains difficult.

Future Outlook
Digitalization in the EU

The question, and thus the heart of the
debate, remains whether the measures
provided for by the Copyright Directive
are applicable in practice, particularly
with regard to the precision of the filtering
algorithm. The appeal against content
blocking decisions also poses potential
issues due to its sensitive nature. If
appeals were handled by robots in an
automated way, a real problem could
exist, endangering freedom of expression.
Moreover, not everyone wants to move
towards a complete computerised and
automated world, which could dissuade
users from asserting their rights.

Technological advances and
digitalization will not stop following the
adoption of this Directive. It is important,
from a legal point of view, to be able to
respond quickly to any major advance
that could affect copyright. A reactive
law which corresponds to the reality of
this issue is thus needed. The evolution
of artificial intelligence, in addition to its
usefulness but also to its problems, sheds
light on problems that may emerge in the
foreseeable future.

Computersecurityandthedevelopment
of various intuitive and easy-to-use
platforms offering paid content should
be developed to disseminate culture
and knowledge in a legal framework with
adequate remuneration. If such platforms
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do not exist, consumers could turn to other
free means that do not respect copyright.

The method of financing also requires
restructuring. Models based on licenses
such as Creative Common® are proving
their worth by making information more
easily disseminated, and thereby making
the creator more known. With this potential
notoriety, the author can then take
advantage of his success by proposing
other cultural offers such as conferences,
concerts and benefits for a wider audience
than to a smaller, more restricted one only
including those who have paid to consume
his content.

Digitalization in Germany

Germany has succeeded in transposing
the Directive (EU) 2019/790 into its legal
order before the deadline of 7 June 2021.
This reform is probably the largest of
German copyright law in 20 years.

The German Copyright Service Provider
Act (UrhDaG) therefore introduces, in
accordance with the DSM Directive, a
responsibility of upload platforms. They
must block unauthorized content available
on their platform (articles 7 and 8 UrhDaG).
The concept of "best effort” is taken from
the Directive, in particular at article 4

UrhDaG, to acquire the contractual rights
of use for the public reproduction of
works protected by copyright. If a content
is blocked, a complaints procedure is
provided at articles 14 and 15 UrhDaG.

Furthermore, the German Copyright
Act (UrhG) had to be amended®. A new
restriction on the use of works for the
purpose of caricatures, parodies and
pastiches has been introduced through
the article 51a UrhG. German law has not
provided any express legal permission for
these purposes so far, thereby avoiding
potential censorship.

Conclusion

The Internet has profoundly changed
the way copyrighted products and related
rights are created, used and disseminated.
Recent legal reforms bring the law up to
date with technological advances and
thus allow for better remuneration of
creators and copyright holders in the age
of digitalization. The implementation of
the European Directive on copyright is
a legislative balancing act. The different
actors of artistic creation must receive a
fair share of the added value generated
by the publication on platforms, without
violating the users' freedom of expression
and information.

4. Creative Common is an non-profit organization focusses on expanding the range of creative works available
for others to build upon legally and to share. The organization has released several copyright licenses, known
as Creative Commons licenses. These licenses, depend on each, remain some specific rights (or reserve

specific right to the works) (Editor’s Note)

5. German Federal Law Gazette |, p. 1204 (BGBI. | S. 1204).
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SO SANH MOT SO GIAI PHAP HAN CHE
TINH TRANG SAO CHEP CAC
TAC PHAM SHTT & CAC NUGC TREN
THE GIGI VA VIET NAM

ThS. Nguyén Birc Hiéu'

(Anh minh hoa, nguén: trainghiemso.vn)

1. Pua ra gia dinh bat Igi (suy Luat tac quyén Singapore quy dinh vé
doan bat Igi) doi vdi quyén tac gia 9ia dinh vé sd hifu quyén tac gia doi vdi
(Presumptions as to subsistence n9Udinop don (nguyén dan), theo do, bén
and ownership of copyrigh) d_ua.rf' yed Cvau ‘?”‘EC mac d!.nA,h dqu Cfm 2ol

bi kién (hoac bi t6 cao, khiéu nai) sé dudc

1. Giang vién Pai hoc Lugt TP.H6 Chi Minh
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coi la bén phai chirng minh, néu khéng sé
suy doan rang ngudi khong chifng minh
khong c6 quyén vé tac gid. biéu 130 Luat
tac quyén Singapore quy dinh:

“Pijéu 130 — (1) Trong mét vu viéc thi:

(a) ban quyén trong tac pham hodc
déi tugng tac quyén khac thubc vé
nguyén don néu bj don khéng chidng
minh ngudc lai; va

(b) khi nguyén don da dudc ghi nhan
la cé quyén tac gia thi nguyén don sé
dudc coi la chud s hiru quyén tac gid néu
nhu bj don khéng dua ra yéu cau phan té
vé quyén cua minh.

O ViétNam, quy trinh t& tung déi véi mot
vu kién lién quan dén SHTT déu la quy trinh
t6 tung dan su (trong t0 tung dan su cua ta
thi khong dat ra gia dinh, nhung lai yéu cau
vé nghta vu), trong dé Bo luat t6 tung dan
su quy dinh:

Piéu 91. Nghia vu chirng minh

1. Pudng su’ c6 yéu cau Toa an bao vé
quyén va Igi ich hdp phap cta minh phai
thu thép, cung cap, giao nép cho Toa an
tai liéu, chi’ng c dé chi’ng minh cho
yéu cau dd 13 cé cdn cU va hap phap, trir
cac trudng hop sau day:

a) Ngudi tiéu dung khdi kién khéng
c6 nghla vu chd’ng minh 16i cuda té chdc,
cd nhan kinh doanh hang hda, dich vu.
T6 chuc, cd nhén kinh doanh hang hda,
dich vu bij kién cé nghia vu chi’ng minh

minh khéng cé 16i géy ra thiét hai theo
quy dinh cta Luét bao vé quyén Igi ngudi
tiéu dung;

b) budng su la ngudi lao déng trong
vu én lao déng ma khéng cung cép, giao
nép dudc cho Toa &n tai liéu, chirng c' vi
ly do tai liéu, chi’'ng cU’ dé dang do ngudi
s’ dung lao déng quan ly, luvu gilr thi
ngudi st dung lao déng cé tradch nhiém
cung cép, giao ndp tai liéu, chi’ng cd dé
cho Toa an...

Ngudi lao déng khdi kién vu an daon
phudng chdm dut hgp déng lao déng
thuéc trudng hdp ngudi su dung lao
déng khéng dudc thuc hién quyén don
phuong chdm dut hgp dong lao ddng
hodc trudng hdp khéng dudc xu' ly ky
ludt lao déng déi vdi ngu'di lao déng theo
quy dinh cua phap luét vé lao déng thi
nghla vu ch’ng minh thudc vé ngudi st
dung lao déng;

c) Cac trudng hdp phap luat cé quy
dinh khéac vé nghia vu chi’ng minh

Nhu vay co thé thay rang nguyén tac
vé chifng minh trong toé tung dan su & Viét
Nam khong quy dinh vé viéc ngudi bi kién
c6 nghia vu chirfng minh cho quyén téac
gid cuia minh ma quy dinh nghia vu ching
minh thudc vé duang su cd yéu cau. Nghia
vu trén dugc quy dinh trong BO luat dan su
da dé cao nguyén tac chirng minh thudc vé
nguadi co yéu cau (hay nguyén don), tic la
chua biét bén nao dung bén nao sai, nghia
vu sé dudc gan cho ngudi c6 yéu cau. Néu
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so sanh vdéi quy dinh cuda Singapore thi
chlng ta thay rang quy dinh cta Singapore
lam cho duong su di kién co Igi thé hon
(nghia la nghia vu chirng minh thudc vé
bén bi kién). Dieu nay dat ra mot vu diém
I6n 1a: N6 md canh clra rat réng cho bén
cO yéu cau (sé rat tot néu nhu bén co yéu
cau la chu thé cé quyén tac gid doi vai tac
pham dd) va no sé han ché viéc bén dang
co viéc xdm pham quyén tac gia nhu hanh
vi sao chép 1au anh hudng dén quyén va Igi
ich hgp phap clia ngudi co quyén thuc su.
Mat khac, né tao tam ly rat tot khi chu thé
c6 y dinh tham gia vao quy trinh t6 tung.
Diéu nay c6 thé so sanh vdi mot sé trudng
hgp nhu: ngudi tiéu dung khdi kién khong
c6 nghia vu chidng minh 16i cta t6 churc,
ca nhan kinh doanh hang hoa, dich vu hay
duong su la ngudi lao dong trong vu an lao
dong ma khong cung céap, giao ndp dudc
cho Toa an tai liéu, chirng c'vi ly do tai liéu,
ching c’ dé dang do ngudi sU dung lao
dong quan ly, luu gitr & Viét Nam.

Métvan dé ma chungta nhanthay trong
trudng hap dac biét nay la: khéng phai moi
trudng hgp thi phap luat déu quy dinh vé
giad dinh hay nghia vu bat Igi cho bén bi
kién. Chitrong mot hodc mot so trudng hop
dac biét thi nd mdi dudc ap dung va théng
thuong la cac van dé nong, co so lugng vi
pham I&n va nghiém trong trong thai gian
dai day cho ngudi cd quyén lam vao tinh
trang kho chong da (trong truGng hgp nay
la ngudi bi vi pham quyén tac gia, von la
mot van dé nhirc nhoi & Viét Nam va nhiéu

nudc trén thé gidi). Ngudc lai, khi dua vao
ap dung nguyén tac nay cling c6 nhiéu su
mao hiém. Viéc ap dung néu khong dugc
kiém soat tot co thé gay ra nhirng hé qua
x4u'. Tuy nhién, Luat Singapore cling d&t
ra nhirng gidi han ddi véi nhirng yéu cau vo
can cU ma phia bi don dua ra:

“Piéu 130 (2) Khi bi ddn, khéng cé
thién chi, dua ra céc yéu cau viéc liéu
ban quyén cé ton tai trong mét tac pham
hodc chu dé khac ma vu kién lién quan
dén hay quyén sd hitu ban quyén doi vdi
tac pham hodc chu dé dé ma lam phat
sinh cac chi phi khéng can thiét hodc
chém tré trong qua trinh t6 tung, toa an
c6 thé quyét dinh cac chi phi phat sinh
dé doi vai bi don lién quan vu viéc do bij
daon chiju ké ca cho cac bén cd lién quan
dén vu viéc”.

Piéu nay lam cho nhirng yéu cau vo can
cl’ khong dudc dua ra mot cach vo toi va,
anh hudng dén cac co quan tu phap. Mat
khac, nd cling han ché nhing thiét hai
khong dang co cla qua trinh t6 tung von
ton kém thai gian, tién bac...

TU do, doi vdi van dé nong bong nhu vi
pham quyén tac gid, vi pham vé sao chép
thichungtacanquydinhvénguyéntacsuy
doén cho ngudi dua ra yéu cau cé quyén
tac gid néu nhu bi dan khong chiing minh
dugc diéu ngudc lai, hodc it nhat ching ta
cling can tao diéu kién cho nhirng chu thé
mudn thach thdc quyén tac gid ma co thé
chu thé khac dang nam gilr bat hgp phap

1. https://www.opensocietyfoundations.org/voices/presumption-guilttruy cadp ngay 8 thang 9 nédm 2021
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bang viéc chuyén nghia vu chrng minh
thudc vé ngudi bi kién. Nhu vay, cac chu
thé c6 hanh vi sao chép phai chiu ap luc
I6n néu nhu ho la chd thé khdng co quyén
tac gid nhung van thuc hién hanh vi sao
chép do.

2. Thanh lap toa an vé sd hiru tri tué

Theo quy dinh cua Viét Nam, Toa an
nhan dan la cd quan xét x{f cia nudéc Céng
hoa Xa hoi chu nghia Viét Nam, thuc hién
quyén tu phép. Toa 4n nhan dan cé nhiém
vu bdo vé cong ly, bao vé quyén con ngudi,
quyén cong dan, bao vé ché do Xa hoi Chu
nghta, bao vé Igi ich cia Nha nudc, quyén
va Igi ich hgp phéap cla to chirc, ca nhan
(theo Diéu 2 Luat T6 chirc Toa an nhan dan
2014). Toa an chinh la cd quan dam bao cho
cong ly dugc thuc thi, cong bang dudc dam
bdo, ngudi bi thiét hai s& dudc boi thudng.
Xét vé tinh cap thiét thi Iinh vuc SHTT ndéi
chung va van dé vé sao chép lau ndi riéng
hién nay dang rat can mot cd quan doc lap
ding ra dé dam bao rang céc quy dinh vé
bdo hd quyén SHTT dugc ddm bao, chu
khong chinam trén van ban.

New Zealand la nudc di dau trong viéc
bdo vé quyén SHTT trén thé gidi. Khong

phai ngau nhién ma dat nudc nay lai cé
dugdc thanh tuu nhu vay. Chinh Ia ho da
dat ra Toa an vé tac quyén, tuy khéng
dong ngudi nhung hiéu qua. Luat tac
guyén New Zealand: Diéu 30 Luat ban
guyén ndm 1962 va Dbiéu 205 Luat ban
quyén ndm 1994 quy dinh:

“30. Thanh lap Toa an

(1) Luat nay thanh Iap moét Toa an
dugc goi la Toa én tac quyén.

(2) Toa éan sé bao gom ba thanh vién,
dugc bé nhiém bdi Toan quyén, trong
dé mét ngudi dudc bé nhiém lam Chanh
an phai la luat su hodc luat su' cé khéng
dudibay ndm hanh nghé & Toa an Toi cao
va khéng hodc gilr cé bat ky vdn phong
riéng nao.

(3) Tr& khi cé quy dinh khac trong
Piéu nay, moi thanh vién cua Toa an sé
gilr chd'c vu trong nhiém ky ndm nam va
c6 thé dudgc bé nhiém lai.

(4) B&t ky thanh vién nao khac cua
Toa an déu co thé kiém nhiém tai Toa an
va van phong riéng cua anh/cé ta”.

Diéu 206 Thanh vién cla Toa &n (Luét ban quyén ndm 1994)
(1) Téa an bao gom mot Chanh &n va it nhat 2 ngu'di khac.

(2) Chéanh &n Toa an

(a) s& dudc Toan quyén b nhiém lam chi toa theo dé nghi cta Bé trudng sau khi tham khao y kién cla B6

trudng Bé Tu phap; va

(b) 1a luét su’ hodc ludt su’ ctia Toa an Toi cao vdi thdi gian khéng du'di 7 ndm hanh nghé, cd thé gilr chl'c danh

tu phép khac.

(3) Nhitng ngudi khac s& dugc Toan quyén bé nhiém lam thanh vién cuda Toa an theo dé nghj cda B6 trudng.
(4) Theo muc dich cta Phan nay, ngoai trlr tham chi€u trong ti€u muc (3), tham chiéu dén thanh vién hodc

céc thanh vién bao gom chd toa.
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Viéc tdng cudng tu phap va tu phap dé
ti€p can dudc coi la mot xu hudng trong
viéc ddm bao phép luat & nhiéu nudc trén
thé gidi. 0 Viét Nam, chung ta van cé cau
"vo phuc ma dao tung dinh"”, nhung qua
qua trinh cai cach tu phap phu hgp vdi su
phat trién cua dat nudc va xu hudng cula
thé gidi chung ta cling da xay dung nhifng
hé thdng nhu: tu phap than thién véi nguai
chua thanh nién’, xay dung toa an gia dinh
va ngudi chua thanh nién?. Vdi tinh trang vi
pham vé quyén SHTT noi chung va vi pham
vé sao chép ndi riéng thi mot trong nhirng
cach kha di nhat la tao dugc moét “cong
dudng" dé tiép can cho nhifng vu viéc do
thi mdi gop phan day Ui nhifng vi pham
phap luat cé lién quan.

3. Tdng cudng quan ly bang cac
cong cu cong nghé va ky thuat

Hién nay viéc dp dung céac tién b6 khoa
hoc ky thuat nhu may tinh, Internet va cac
phan mém vao trong cong cudc quan ly,
Nha nudc Viét Nam da dan dan nang cao
nang luc quan ly. Tuy nhién, véi toc do va
quy md cla cac vi pham quyén tac gia

ma cu thé la viéc sao chép tdc pham rat
nghiém trong & day nén bén canh cac giai
phap truyén thdng thi cling can dua ra cac
chinh sach vé viéc 4p dung céc cong cu, ky
thuat vao viéc phat hién, ngan chan cac vi
pham trong viéc sao chép, nhu ap dung tri
tué nhan tao chang han.

Tri tué nhan tao la mot Iinh vuc két hgp
gitfa khoa hoc may tinh va b6 dif liéu. N6
cling bao gom céc linh vuc hoc may va hoc
sau (machine learning, deep learning), la
mot phan cua tri tué nhan tao co thé giai
quyét van dé nay. Cac thuat toan sé tao ra
cac hé thong phan tich dé dua ra céc du
doén hoac phan loai dua trén dir liéu dau
vao®.Tri tué nhan tao két hgp vdi mang may
tinh Internet thi sé phat huy dudgc vai tro
cla nhirng cong cu dé trong viéc phat hién,
ngan chdn va xUr ly doi véi cac vi pham vé
sao chép. Vi du, khi cé nhirng tdc pham,
nhiftng sdn pham sao chép trai phap luat
dudc lan truyén trén mang thi hé thong tri
tué nhan tao cé thé phat hién va thong bdo
cho con ngudi biét dé cé cach xur ly doi vai
nhifng vi pham doé v8i ndng suat va do chinh
x4ac cao hon thd cong hang ngan lan./.

1. https://tapchitoaan.vn/bai-viet/thoi-su/tu-phap-nguoi-chua-thanh-nien-o-viet-namtruy cdp ngay 10 thang

9nam 2021

2. https://nhandan.vn/thoi-su-phap-luat/mo-hinh-toa-gia-dinh-va-nguoi-chua-thanh-nien-205963 /truy cap

ngay 10/9/ 2021

3. https://www.ibm.com/cloud/learn/what-is-artificial-intelligencetruy cdp ngay 7 thang 9 nédm 2021
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QUY DBINH CUA

NHAT BAN VE HOAT

THU VIEN QUOC HO

_UAT BAN QUYEN

DONG SO HOA CUA
QUOC GIA NHAT BAN

Ths, LS. Pham Hai An, Ths. Trinh Tri Buc’

(Anh minh hoa, nguén tif website https://www.ndl.go.jpl)

0 anh hudng cua dich bénh
Covid-19, tru sd chinh Tokyo
clia Thu vién Qudc hoi Quoc
gia Nhat Ban (sau day goi tat la
"TVQHQG") d& phai déng clra
khong ti€p don ngudi dan dén s dung thu
vién trong moét thdi gian dai, ti thang 3 dén

thang 11 nam 2020% Tinh hinh nay xay ra
trong thai dai s6, mét 1an nifa khién cho
chung ta phai dat ra cau hoi: lam thé nao dé
thu vién co thé cung cap tai liéu cho ngudi
dung théng qua cac phuong tién s6 mavan
dam bao khéng xdm pham quyén tac gia?

1. Chi nhdnh Anderson Mori & Tomotsune tai Thanh phé H6 Chi Minh
2.Theo cac th6ng bdo dang tai trén website chinh thid'c cta TVQHQG (https://www.ndl.go.jp/)
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Cau hoi nay dac biét quan trong doi vdi
TVQHQG - vdi chuc nang vua la thu vién
qudc gia, vira la thu' vién phuc vu hoat dong
cuia Quoc hdi Nhat Ban. Tuy nhién, cau hoi
nay can dugc giai dap trudc hét bdi cac nha
lap phap, thdng qua viéc xay dung cac can
cU phap luat cho hoat dong so6 hoa tai liéu
cua TVQHQG.

1. Quy dinh phap luat vé van dé
ban quyén trong s6 hoa tai liéu cta
TVQHQG

(1) Khai quat vé Luat Ban quyén Nhat
Ban va cac trudng hgp st dung tac pham
ma khong can xin phép

a. Luat Ban quyén Nhat Ban (sau day
goi tat 1a "Luat Ban quyén")

Luat Ban quyén dudc ban hanh lan dau
nam 1899 va dudc sira doi toan dién, thay
thé bdi Luat Ban quyén nam 1970. Sau nam
1970, Luat Ban quyén tiép tuc trai qua nhiéu
lan stra doi, va gan day nhat |a l1an stra doi
nam 2021(co hiéu luc tr ngay 1thang 1nam
2022), nhung nhifng lan sira déi nay déu
mang tinh cuc bo, chi dp dung doi véi mot
so diéu, khoan trong Luat Ban quyén nam
1970. Do vay, Luat Ban quyén hién hanh tai
thai diém bai viét nay la Luat Ban quyén
nam 1970 stra doi, bé sung ndm 2020, cd
hiéu luc tu ngay 1thang 1nam 2021.

b. Cac truong hop st dung tac pham
ma khong can xin phép

Trong Luat Ban quyén, cac quy dinh
tr Diéu 30 dén Diéu 47.7" ghi nhan vé cac
trudng hdp ngoai I€ cho phép ngudi khong
phai chu sd hifu quyén tac gia dugc sur
dung tdc pham ma khong can su cho phép
cla chu sd hifu quyén tac gia, bao gom céac
trudng hdp nhu tu sao chép s dung cho
muc dich cd nhan, trich dan, sao chép tai
thu vién, sao chép tai cac cd sd gido duc,
biéu dién khong nham muc dich sinh I3i...
Tai Nhat Ban, nhém céc quy dinh nay dugc
goi la cac quy dinh han ché quyén tac gia
(“chosakuken-seigen-kitei")?. Tudng tu
nhu Diéu 25 Luat S& h{u tri tué cua Viét
Nam, nhifng quy dinh nay nham dam bao
phat huy gia tri vdn hoa cua tdc pham phuc
vu lgi ich cong dong trong pham vi khéng
gay bat Igi, thiét hai vo ly cho tac gia hay
chdi s@ hiru quyén tac gia®.

Trong s6 cac quy dinh do, quy dinh co
lién quan truc tiép dén hoat dong cho phép
s0 hoa tai liéu ctia TVQHQG dudgc ghi nhan
tai Diéu 31 cua Luat Ban quyén.

(2) Qua trinh lap phap lién quan tgi
Diéu 31Luat Ban quyén

Ban than Dbiéu 31 Luat Ban quyén
cling déa trdi qua nhiéu lan slra doi, trong

1. Gom ¢6 30 diéu, cu thé la Piéu 30, Piéu 30.2, Piéu 30.3, Piéu 30.4, Biéu 31, Biéu 32, Piéu 33, Piéu 33.2, Diéu
34, Piéu 35, Diéu 36, biéu 37, biéu 37.2, Piéu 38, Piéu 39, Diéu 40, Piéu 41, Piéu 42, Diéu 42.2, Piéu 43, Diéu
44, Piéu 45, Diéu 46, Diéu 47, Diéu 47.2, Diéu 47.3, Diéu 47.4, Diéu 47.5, Diéu 47.6, va Diéu 47.7.

2. Yasuto Komada — Shiomi Hisao — Takakuni Yamane. (2016). Ludt SG hitu tri tué Il — Ludt Ban quyén. Nxb.

Yuhikaku. Nhat Ban. tr. 112

3. Tuy nhién, khéng cdé ngoai Ié nao, hay, theo cédch goi cia Nhat Ban, kh6ng cé han ché nao déi vdi quyén

nhén thén cda tac gia (Piéu 50 Luét Ban quyén).
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do, cé bodn sira doi tiéu biéu nhat vdi
mot s6 noi dung lién quan truc tiép dén
TVQHQG nhu sau:

(a) Luat Ban quyén stra doéi nam 2009

Tai lan sira doi nay, vd@i viéc bd sung
thém mot quy dinh mdi tai Khoan 2 cua
Diéu 31, cac nha lam luat hudng téi viéc
dap Ung nhitng thay doi cia thGi dai nhu su
bung no clia cong nghé thong tin va truyén
thong trong giai doan nay, dong thgi nham
thuc day viéc luu thong céc tadc pham qua
viéc st dung internet’.

Trudc thai diém bo sung quy dinh mdi
nay, tat cd cac thu vién ndi chung dudc
phép sao chép? tdc pham sach, ban ghi hay
c4c tai liéu khac cua minh, khong nham
muc dich thuong mai trong cac trudng hop
sau day:

(a) Trudng hdp cung cap cho mot ngudi
ban sao clia mot phan tac pham da dudc
cong boé (toan bd tdc pham doi vdi céac
tdc pham riéng biét da dugc dang trén an
pham xuat ban dinh ky va da trai qua mot
thdi gian dang ké sau khi phat hanh) theo
yéu cau cla ngudi dung thu vién véi muc
dich cung céap dé st dung cho nghién clu,
khao sét.

(b) TruGng hdp luu trif tai lieu thu vién.

(c) Trudng hgp cung cap ban sao céc tai
liéu thu vién ma co kho khan trong viéc tiép
can vi ly do da ngurng xuat ban hodc céac ly
do khac tudng tu (Tai Liéu Kho Tiép Can)
theo yéu cau cla thu vién khac.

Theo do, viéc s6 hoa tai liéu bai TVQHQG
v6 cung han ché, b&i TVQHQG chi c6 thé s
héatailiéu nham mucdich luu trif nhirng tai
liéu da bi hu hong hodc gidm chat lugng®.

Tai 1an s(ra doi vao nam 2009, khoan 2
Piéu 31 dugc bo sung, theo dé, ngoai céc
trudng hgp néu trén, trong trudng hop
TVQHQG s6 hoa tai liéu nham muc dich
cung cap dai chung thay cho ban goc tai
liéu dé trdnh mat mat, hu hong, dinh ban.
Khi cung cap ban goc cho viéc st dung dai
chung, TVQHQG c6 thé sé hoa cac tdc pham
nay trong gidi han khi hoat dong nay dudc
cho |a can thiét.

V@i viéc xay dung quy dinh mdi nay,
TVQHQG dudc phép s6 hda tai liéu vi muc
dich luu trif ngay sau khi mot tai liéu dugc
lu'u chiéu ma khoéng can phai dgi téi khi tinh
trang cua tailiéu dé phaibihuhdng hay suy
gidm chat lugng nhu quy dinh ct trudc day.
Tuy nhién, cling can luu y thém, theo quy
dinh tai Khoan 2 Diéu 31 Luat Ban quyén,
chi duy nhat TVQHQG la thu vién dugc thuc
hién chic nang nay va hoat dong nay cua
TVQHQG cling c6 gidi han, chi dugc thuc

1. B6 phdn Quyén tac gia - Vdn phong Téng Cuc trudng Téng cuc Vdn hda Nhat Ban. (2021). Vé Luat Ban quyén
s(fa doi tai ky hop thudng nién Quéc héi ndm 2009. Truy cép ngay 23/9/2021, tir https://www.bunka.go.jp/

seisaku/chosakuken/hokaisei/h21_hokaisei/

2. Theo Khoan 15 Biéu 2 Luét Ban quyén, viéc sao chép dudgc hiéu la hoat déng tai hién lai mét cach hitu hinh
bédng cach in &n, chup édnh, photo, ghi &m, ghi hinh ho&c céc phudng phap khac.

3. B6 phén Quyén tac gia - Vdn phong Téng Cuc trudng Téng cuc Vin héa Nhéat Ban (2010). Dién giadi Luat Ban
quyén s(fa déi ndm 2009. Tap chi truyén théng thdng tin video, Tap 64 (S6 7), tr.925-926
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hién khi hoat dong nay "dudc nhan dinh Ia
can thiét”, phu hgp véi muc dich dugc néu
tai quy dinh mdi nay.

(b) Luat Ban quyén stira déi nam 2012

Tai thoi diém ndm 2012, Luat Ban quyén
ti€ép tuc dudc slra doi vdi hai trong tam
chinh la nham dam bao viéc s dung hgp
ly, thuén tién tdc pham vdi cac hinh thirc sur
dung mdi, va tdng cudng bao ho quyén tac
gia han nira trong béi canh viéc sb hoa tai
liéu va moi trudng mang internet phat trién
manh mé".

Khoan 3 Diéu 31 dugc bo sung, theo
dé, trong trudng hgp nham muc dich cung
cap dai chung tdi cac thu vién khac ngoai
TVQHQG doi va@i Tai Liéu Khd Tiép Can,
TVQHQG co6 thé truyén tai dr liéu s6 mot
cach tu dong ban sao cla cac tdc pham
nay cho céac thu vién khac. Ngoai ra, vdi
nhirng ngudi s dung thu vién co6 yéu cau
dudc ti€p can Tai Liéu Khé Ti€p Can vi muc
dich nghién cUlu, khao sat thi nhirng thu
vién da dugc TVQHQG truyén tai dir liéu so
nay cling co thé tao 1ap ban sao mot phan
cla nh’ng tdc pham nay va cung cap mot
bd ban sao dé cho ngudi cé yéu cau®.

Trudc thai diém ndm 2012, viéc st dung
tai liéu da dudc so hda chi co thé dudc thuc
hién trong khuén vién cta TVQHQG nhung

sau thdi diém Luat Ban quyén stra déi nam
2012, diéu nay da cé thé dugc thuc hién tai
cac thu vién trén toan quoc.

(c)Luat Ban quyén sira doéi nam 2018

Tinh than |1ap phap tai lan sira doi Luat
Ban quyén nam 2018 mang tinh ké thira va
phat huy nhirng néi dung da dugdc néu ra
tai nhirng lan stra doi trudc. Sau khi stra doi
Khoan 3 Diéu 31, doi tugng dugc nhan dr
liéu Tai Liéu Kho Tiép Can tUr TVQHQG da
dudc mad rong, khéng chi cd cac thu vién
trong nudc ma con co ca cac thu vién cua
nudc ngoai®.

(d) Luat Ban quyén stra déi nam 2021

Trudc stra doi nam 2021, theo Khodn 3
Diéu 31, TVQHQG cé thé truyén tai dir liéu s
cula Tai Liéu Kné Tiép Can cho céac thu vién
khac qua mang internet, va thu vién nhan
dirliéu co thé sao chép mot phan dir liéu do
dé cung cap cho ngudi dung.

Tuy nhién, TVQHQG chi cé thé truyén
dif liéu cho d6i tugng ti€p nhan la thu vién,
trc 1a ngudi dung cé nhan muodn tiép can
dir liéu sé phai dén céc thu vién nay. biéu
nay co thé gay ra kho khan khi ngudi dung
ti€p can dif liéu trong trudng hgp céc ca sd
thu vién phai déng clra vi nhirng ly do nhu
dich bénh, hodc budc ngudi dung phai dén

1. Téng cuc Van hda Nhat Ban. (2021). Vé Luit Ban quyén su'a ddi tai ky hop thudng nién Quéc hdi nam 2012.
Truy cdp ngay 23/9/2021, tir https://www.bunka.go.jp/seisaku/chosakuken/hokaisei/h24_hokaisei/

2. Thu' vién Qudc hdi Quéc gia Nhat Ban (2013). Tai liéu sé hda cho thu vién — Gidi thiéu khai quat vé dich vu
truyén tai dir liéu. Truy cdp ngay 23/9/2021, tirhttps://www.ndl.go.jp/jp/library/service_digi/pdf/01gaiyo.pdf
3. Téng cuc V&n hda Nhét Ban. (2021). Vé Luit Ban quyén sura doi tai ky hop thudng nién Quéc hbi ndm
2018. Truy cap ngay 23/9/2021, tir https://www.bunka.go.jp/seisaku/chosakuken/hokaisei/h30_hokaisei/pdf/

r1406693_02.pdf
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tan ndi khi khong co cd sé thu vién gan nai
ngudi do song.

V&i n6i dung stfa do6i nam 2021, khi thda
man mot so diéu kién nhat dinh, TVQHQG cé
thé truyén dir liéu so cua Tai Liéu Kho Tiép
Can truc ti€p dén tUng ngudi dung cé nhan
ma khong can xin phép chu s hfu quyén
tac gid cUa tai liéu. Khi dé, ngudi dung cé thé
ind{rliéu (nhumot hinh thifc sao chép) trong
pham vi can thiét cho muc dich st dung cé
nhan, hodc truyén tai dai ching bang céc
hinh thic hién thi vdi diéu kién khong thu
lgi, thu phi dudi bat ky hinh thirc nao va céc
diéu kién khac theo luat dinh.

Mat khéc, bén canh viéc tao diéu kién
ti€p can tac pham cho ngudi st dung, cac
nhalap phép cting cé nhirng quy dinh nham
dam bao quyén Igi chinh dédng cla chu sd
hifu quyén tac gia, nhu: (i) lam ré han khai
niém Tai Liéu Kho Tiép Can, trong do, cho
phép chu sd hitu quyén tac giad cua tac
pham d6 dugc yéu cau cong nhan mot tac
pham khong phai la Tai Liéu Kho Tiép Can
(Gidm doc TVQHQG sé xem xét, danh gia va
tra 10i trong vong ba thang ké tir ngay nhan
dugc yéu cau), (ii) cho phép ngudi str dung
in cac dif lieu nhan t TVQHQG, song ngudi
st dung phai thuc hién dang ky trudc, va sé
co cac bién phap ky thuat dé nhirng tai liéu

nay khong thé dugc tai xuong (download),
nham tranh viéc dir liéu bi phat tan ngoai
pham vi luat cho phép".

Nh(rng quy dinh stra d6i nam 2021sé c6
hiéu Iuc tU ngay 1 thang 1 nam 2022. Tuy
nhién, do can coé thdi gian dé chuan bij vé
ha tang ky thuat (bao gom céc bién phap
han ché ngudi dung tai dir liéu), viéc truyén
dif liéu Tai Liéu Kho Tiép Can dén ngudi
dung cé nhan qua mang internet sé bat dau
dugc thuc hién theo lich trinh do No6i Cac
quyét dinh. Quyét dinh nay sé dudc ban
hanh trudc ngay 2 thang 6 nam 2022 (tuc
la trong vong 1 nam ké ti ngay stfa d6i ndm
2021 dudc cong bo).

2. Thuc tién thuc hién viéc s6 hoa
tai liéu tai TVQHQG

(a)Mot so két qua dat dudc

Song song vdi qua trinh stra doi cac quy
dinh lién quan tai Luat Ban quyén cua cac
nha lap phap, TVQHQG da va dang trién khai
mot cach tich cuc viéc sb hoa tai liéu trong
pham vi Luat Ban quyén cho phép, cho c3
muc dich bao quan, luu trif tai liéu 1an truyén
dif liéu va cung cap cho ngudi dung.

Th nhat, vé so lugng tai liéu da dudc
TVQHQG thuc hién s6 hda tai liéu cho téi
thai diém thang 3 nam 2021:

1. Téng cuc Van héa Nhét Ban. (2021). Vé Luat Ban quyén s(ra doi tai ky hop thudng nién Quéc héi ndm 2021.
Truy cdp ngay 23/9/2021, tu https://www.bunka.go.jp/seisaku/chosakuken/hokaisei/r03_hokaisei/index.html|
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Bang so lugng tai liéu da dugc TVQHQG s6 hoa tai thai diém thang 3/2021

*Pan vi: Nghin cudn (quyén)

Sach 360 550 70 980

Tap chi 10 810 510 1330

Sach co 80 20 - 100

Luan an Tién si 10 120 20 150

Tailiéu lién quan
dén ghiam— - 6 9

video

Tai liéu khac 100 20 90 210

Tong cong 560 1523 696 2769

Thu hai, TVQHQG da van hanh mot
chuyén trang téng hop cho phép ngudi st
dung co thé tra clru céc tai liéu da dudc so
hoa vdi tén goi National Diet Library Digital
Collections tai website: https://dl.ndl.
go.jp/. Tai website nay, TVQHQG déa so6 hoda
nh{rng tai liéu thuéc da dang cac loai hinh
nhu tai Bang trén. Pham vi cong khai cac
tai lieu dugc TVQHQG chia thanh 3 nhom

chinh dé thuén tién trong viéc quan ly, bao
gdm nhém céc tai liéu cong khai trén mang
internet, nhom céc tailiéu sirdung cho dich
vu truyén tai dif liéu da s6 hda cho cac thu
vién khac va nhdm cac tai liéu han ché su
dung trong khuén vién TVQHQG.

TU thang 1nam 2021, website trén cling
da duavao stirdungtinh ndng cho phép doc

1. Phong théng tin dién t& - Thu vién Quéc hdi Quéc gia Nhat Ban (15/6/2021), “Hoat déng lién quan tdi ky
thuét sé hién nay cta Thu vién Quéc hdi Quéc gia”, Cudc hop bao céo vé hoat ddng lién quan tdi ky thuit s6

cla Thu' vién Quéc héi Quéc gia, p.11
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toan van doi v8i mot so tai liéu da dugc so
hda doi vai loai hinh sach hay tap chi.

Th( ba, TVQHQG da thuc hién truyén tai
dir liéu cac tai liéu da dudc so6 hoa tdi cac
thu vién khac & ca trong va nudc ngoai vdi
nhi’ng con s6 dudgc ghi nhan cu thé nhu:
1284 thu vién trong nudc tinh téi thai diém
ngay 01/04/ 2021 va 4 thu vién tai nudc
ngoai bao gdm Hoa Ky, Trung Qudc, Y va Tay
Ban Nha tinh t&i th&i diém thang 03/2021.

Thu tu, TVQHQG da xay dung ké hoach
cd ban 5 ndm (2021-2025) vé sO hoda tai
lieu'. Theo doé, TVQHQG dat muc tiéu md
rong han nira déi tugng tai liéu sé dugc s6
héa vé ca sb lugng cling nhu nién dai cla
tai liéu sé dugc so hda tai liéu, md rong so
lugng tai liéu da dudc so hoa co thé xem
toan van tai liéu trén website cd sd dir liéu
cua TVQHQG.

(b) Nhirng khé khan, vudng mac
gap phai

Piéu 31 cla Luat Ban quyén sira doi
nam 2021 chac chan sé dat ra nhiéu thach

thuc trong viec thuc hién cho TVQHQG, bao
gom van dé vé xac dinh Tai Liéu Kho Tiép
Can, xay dung ha tang ky thuat cho viéc
ti€p nhan dang ky nhan dif liéu clia ngudi
dan, cac bién phap dam bao dir liéu truyén
di khoéng bi tai xudng va phat tan trai phép...
Chi khi nhirng van dé nay dudc xem xét va
c6 nhirng gidi phap toi uu, thi viéc bao hd
quyén tac gia, qua doé thiac day phat trién
van hda - muc dich cua Luat Ban quyén —
mdi co thé dat dudc.

Bén canh do6, theo Luat Ban quyén sura
doéi ndm 2021, TVQHQG dudc phép thuc
hién hoat dong so hoa tai liéu trén pham vi
rong han cac casdthuviénkhdc. Tuy nhién,
nham dam bao quyén tiép can thong tin,
tri thic, van hda clia ngudi dan, cé nhiéuy
kién cho rang quy dinh cho phép TVQHQG
truyén tai dif liéu s6 qua mang internet
cling nén dugc md rong pham vi ap dung
cho ca cac thu vién khac?. Khi dé, bai toan
lam sao dé c6 thé dam bao Igi ich cla chu
s hifu quyén tac gia sé lai dugc dat ra vdi
cac nha lap phap Nhat Ban./.

1. Thu vién Quéc hdi Quéc gia Nhét Ban (2021). KE hoach ca ban 5 ndm (2021-2025) vé s6 hda tai liéu. Truy cép
ngay 23/9/2021, tu https://www.ndl.go.jp/jp/preservation/digitization/digitization_plan2021.pdf

2. Tiéu ban nghién cl'u phédp luét vé van dé quyén tac gig — HOi dong céc van dé vé van hda (2021). Ban tém
lugc tam thai vé viéc stra déi cac quy dinh han ché quyén tac gia lién quan dén thu vién (phuc vu cho mang
ky thuét s6). Truy cdp ngay 23/9/2021, tir : https://public-comment.e-gov.go.jp/serviet/PcmFileDownload?s

egNo=0000211370 (tr.5)
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KINH NGHIEM QUOC TE
VE GIAO QUYEN SO HUU TAI SAN TRI
TUE DE PHAT TRIEN MO HINH DOANH
NGHIEP KHOA HOC VA CONG NGHE
KHGI NGUON (SPINOFF/SPINOUT)
TAI CO SO NGHIEN CUU, BAO TAO

TS. Pham Hong Quat, TS. Pham Thi Hong Hanh, TS. TU Minh Hiéu’

1. Cuc Phat trién thj trudng va doanh nghiép khoa hoc va céng nghé, B6 Khoa hoc va Céng nghé
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I. M6 hinh doanh nghiép khoa hoc
va cong nghé khai nguon (cong ty
spin-off/spin-out)

Trén thé gidi, khai niém doanh nghiép
khoa hoc va cong nghé (KH&CN) xuat hién
tU khoang gitra thé ky 20 tai cac nudc cong
nghiép phat trién, dudi cac tén goi khac
nhau nhu doanh nghiép dua trén tri thic
(knowledge-based firm); doanh nghiép dua
trén khoa hoc (science-based firm), doanh
nghiép dua trén cong nghé (technology-
based firm), doanh nghiép spin-off'.

Co su khac nhau gitra cac thuat ngtf
"start-up”, "spin-off" ,"spin-out". Theo
Prof. Albena Vutsovaz,thuétngfr"start—up"
va "spin-off" thudng dudc su dung thay
thé cho nhau dé mé td mot loai hoat dong
thuong mai hoa, nhung théng thudng hon,
thuat ngr "spin-off" dugc si dung dac
biét cho mot céng ty ma trudng dai hoc
c6 cd phan von trong dé. Cong ty cd thé la
mot cong ty mdi, dua trén san xuat hodc
kinh doanh dich vu c6t 16i clia cong nghé,
hoac tri thifc, dudc chuyén giao tU cd s@
khoa hoc. Cac loai hinh cong ty spin-off
la t6 churc hoat dong vi Igi nhuan va déc
lap v@i cac truong dai hoc, dudc sinh ra

bdi it nhat mot thanh vién cda trudng dai
hoc (Stal et al., 2016)°. Cong ty "spin-off" 13
congty dudc thanh 1ap bdi nhirng nhan su
da rdi t6 chir'c me, nhung van duy tri moi
quan hé nhat dinh vdi tdé chiic me. Thuéat
ng(r “spin-out” dugc s dung dé chi mot
cong ty khdng cé mai lién hé truc tiép vdi
t6 chir'c me va viéc lua chon thanh 1ap mot
congty mdila do cac nhan su (employees)
dua ra chi khong phai ngudi st dung lao
dong (employer). M6t nhan su co y tudng
cO thé rgi cong ty va phat trién y tudng dé
trong moét du an kinh doanh doc lap mdi -
spin out.* Xem xét méi lién hé gitra cong
ty spin off dugc thanh lap trong trudng
dai hoc va cac trudng dai hoc, thuat ng
"spin-off” dudc 4p dung nhiéu han trong
viéc mo ta cac cong ty dudc ho trg bai cac
trudng dai hoc®.

Doanh nghiép spin-off trong cac cad sd
nghién clu va dao tao la doanh nghiép mdi
dudc tao ra dé khai thac cac két qua nghién
clu khoa hoc va cong nghé dudc phat trién
trong truGng dai hoc va vién nghién cldu
dua trén thoa thuan tai chinh gilfa doanh
nghiép va trudng/vién, va dudgc sang lap
bdi nha khoa hoc, hoc vién, sinh vién dang
hoc tap va cong tac tai co sd do.°

1. Vi Huyén Trang, Nhan dién rao can trong viéc hinh thanh doanh nghiép spin off trong céc cd sd nghién
clru va dao tao tai Viét Nam (Nghién clu trudng hop: Bai hoc Bach khoa Ha Néi va Vién Han 1am KH&CN Viét
Nam), Luan van Thac sy, 2018.

2. Prof. Albena Vutsova, European Cooperation in Science and Technology, TN1302: BESTPRAC (https://
bestprac.eu/fileadmin/mediapool-bestprac/documents/Outputs/Learning_materials/Legal_Aspects/Spin-
offs_Vutsova.pdf)

3.Stal E, Tales A & Fujino A (2016). The role of university incubators in stimulating academic entrepreneurship,
Revista de Administracdo e Inovagéo, 13, 89-98.

4. RadoslawaNikolowa, Developing new ideas: Spin-outs, spinoffs, or internal divisions, Journal of Economic
Behavior & Organization, Volume 98, February 2014, Pages 70-88.

5. file:///C:/Users/DELL/Downloads/Chapter2DefiningUniversitySpin-0ffs%20(3).pdf

6. Vi Huyén Trang, Nhén dién rao can trong viéc hinh thanh doanh nghiép spin off trong céc cd s& nghién
clru va dao tao tai Viét Nam (Nghién clu trudng hop: Bai hoc Bach khoa Ha Néi va Vién Han 1am KH&CN Viét
Nam), Luan van Thac sy, 2018.
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Quyén SHTT (IPRs) trd thanh mot phan
clia von danh nghia/von diéu |1&é (nominal
capital) va la mot phan khong thé thiéu cua
cong ty spin-off. Do d6, nhirng thay doi vé
gid tricla quyén SHTT anh hudng dén cong
ty spin-off va nhifng thay doéi vé tinh hinh
phép ly clia cong ty spin-off cé thé anh
hudng dén tinh trang phap ly clda quyén
SHTT. Viéc thanh ly hodc cham dut hoat
déng cla coéng ty spin-off cé thé dan dén
nhifng thay doi vé IPRs. Theo do, hinh thifc
chuyén giao cong nghé cho cong ty spin-
off dudi hinh thi’c quyén s& hitu (license)
sé& phu hdp han 14 hinh thic dong gép bang
hién vat. bong thdi, khi thanh ap cong ty
spin-off, can xac dinh mdc dé tham gia cula
trudng dai hoc; diéu kién va phuadng thic
tham gia cla cdc nha sang ché vao cong ty
spin-off cling can dugc lam rd.

Il. Kinh nghiém quéc té vé chuyén
giao két qua nghién ctru, tai san tri
tué (IP) dé hinh thanh cong ty spin-
off/spin-out trong cac cd s@ nghién
cuu, dao tao

2.1. Anh quéc

TU2003 dén 2018, khodng 3.000 cong ty
spin-out dua trén tai san tri tué dugc thanh
lap bdi cac trudng dai hoc clia Anh'. Nghién
clru vao nam 2018 cua cong ty Anderson
Law cho thdy 9/10 cong ty spin-out ton tai
trén 5 nam (cao han so vdi cac cong ty khdi

nghiép thong thudng). Spin-out noi tiéng
nhat & Vuong quéc Anh |a ARM Holdings,
mot cong ty thiét ké vi x{ ly cho dién thoai
thdng minh, do Dai hoc Cambridge thanh
lap va dugc cong ty Softbank ciia Nhat Ban
mua lai véi gid 24 ty bang Anh vao ndm
2018. Trung binh & Vuang qudc Anh, cac
cong ty spin-out huy dong dugc 4 triéu
Bang Anh, thudng qua nhiéu vong goi von.

0 Anh, nguyén tic chung la tai san
SHTT thudc vé t6 chifc nghién cltu da thuc
hién nghién clfu dé. Tuy nhién, khong phai
l4c nao cling hoan toan rd rang ai la nguai
s@ hiru tai san tri tué - cac nha dau tu can
phailam viéc vdi cac trudng dai hoc dé thoa
thuan diéu do - quyén tu do hgp déng cho
phép su linh hoat. Do d6, moi trudng sé co
quy trinh/quy dinh riéng dé xac dinh quyén
s hiru doi vai IP cling nhu phan phai quyén
sd hiru c6 phan trong céc cong ty spin-out.
Vi du vé trudng hop clia Pai hoc Oxford.

Quy trinh tao ra mot céng ty spin off tai
Dai hoc Oxford rat nghiém ngat dé dam bao
rang chi nhifng céng nghé virng chac nhat,
c6 dinh hudng thuong mai mdi dugc san
xuat trong mot cong ty tU trudng dai hoc
(Bruce Savage, 2005)2. Qua trinh nay thudng
bat dau véi cong ty Isis Innovation® dé thao
luan vé viéc ndp bang sang ché. Van phong
Dich vu Nghién clfu ctia Trudng Pai hoc” sé
xac dinh quyén sd hiru doi vai IP.

1. UK Financial Sector and Intellectual Property Programme, Rouse.

2. Spin-out fever: Spinning out a University of Oxford company and comments on the process in other
universities, Bruce Savage, Journal of Commercial Biotechnology. Vol 12. No3. 213-219. April 2006.

3. Oxford University Innovation Limited la m6t cng ty tu vén va chuyén giao c6ng nghé cta Anh dudc thanh
I4p dé quan ly viéc nghién clu va phat trién céc trudng dai hoc, USO la c6ng ty con thubc sd hiru hoan toan

cUa Pai hoc Oxford.
4. The Research Services Office of the University
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Dai hoc Oxford khong cho phép chuyén
nhugng quyén SHTT, nhung dudgc phép
licence cho cong ty spin-out. Diéu nay doi
khi gay ra van dé véi cac nha dau tu vi ho
thudng yéu cau chuyén nhugng quyén
SHTT. MGt yéu cau quan trong khac la
spinout phai hoat dong trong cac cd sd bén
ngoai trudng dai hoc. Ty 1é s& hifu c6 phan
clia Pai hoc Oxford thudng chiém 50% co
phan khi cong ty spin-out dugc thanh lap,
trong khi cac nha nghién cllu/sang ché (nha
sang 1ap) chiém 50% con lai'. Mot s6 trudng
dai hoc c6 cac mo hinh khac nhau. bai hoc
Warwick chiém 1/3 s6 c6 phan trong cong ty
spin-out va dé lai 1/3 cho nha nghién clu/
sang ché (nha sang lap) va 1/3 cho cac nha
dau tu bén ngoai. Ty |é chia la 60/40 trong
cong ty spin out clia Pai hoc Leeds.

2.2. Hoa Ky

MIT va Stanford la hai trudng dai hoc
hang dau & My, noi tiéng vdi viéc dao tao
ra cac cong ty spin-out dé phat trién cong
nghé dua trén nghién cltu cda trudng dai
hoc. Moi cbng ty spin-out tao ra 20-30
cong ty moi ndm dua trén cac bang sang
ché va phan mém cé ngudn goc ti nghién
clru, dong thai ching dudc coi la hinh mau
dé chuyén giao cong nghé hiéu quaZ.

Hé sinh thai dau tu xung quanh MIT va
Stanford lu6n ton tai hang chuc cong ty dau
tu mao hiém dau tu & giai doan dau vao cac
cong ty dua trén cong nghé mdi, tat ca déu
mong mudn tim kiém cod hoi dau tu mdi.
C4c doi tac dau tu thuong dugc dao tao vé
cac Iinh vuc cong nghé ma ho dau tu' va san
sang giup “gan két cong ty véi nhau”.

DPoi vdi sd hifu cd phan trong cong ty
spin-out, MIT va Stanford thudng yéu cau
khoang 5% von chu sé hifu clia ngudi sang
lap khong pha lodng thong qua khoan dau
tu tU 1- 5 triéu USD (cong vdi tién va phi
badn quyén vé SHTT), trong khi céc trudng
dai hoc & Vuang quoc Anh ¢ thé sd hitu ¥
hodc nhiéu han von chu saé hifu clia ngudi
sang lap.

2.3. Trung Quoc

Trong nhitng nam 1990, Chinh phu
Trung Quoc va nhiéu trudng dai hoc da
chu dong va thuc day thanh lap cac doanh
nghiép KH&CN thudc s& hifu cla trudng dai
hoc (University run enterprise "URE" hoac
co mot so tai liéu dung thuat ngtr University
Owned Technology Enterprise — "UQTE").
Cac doanh nghiép nay c6 nhiém vu do
la tich hop tat ca céc qua trinh tU nghién
clu, trién khai cho dén thuong mai hda
két qua nghién cltu trong cung mot thuc
thé to churc. Diéu nay sé tao diéu kién thu
hep khoang cach vé tu duy va thiét [ap nén
cac giao dich KH&CN dé thuc day cho viéc
chuyén giao cong nghé gilra trudng dai hoc
va khu vuc cong nghiép.

Muc tiéu dai han cuia Trung Quoc la céc
hoat dong thuong mai hda dudgc diéu phoi
theo nguyén tac, ca ché thi trudng. Do do,
ngoai mo hinh URE, m6 hinh doanh nghiép
spin-off xuat phat tu tinh than kinh thuang
cla cac nha khoa hoc la nhitng phuadng
thi'c chuyén giao céng nghé hiéu qua.
Ngoai ra, quy dinh cho phép cac nha khoa
hoc trong trudng dai hoc dugc phép thanh
lap céc doanh nghiép spin-off. Quyén sd

1. Spin-out fever: Spinning out a University of Oxford company and comments on the process in other
universities, Bruce Savage, Journal of Commercial Biotechnology. Vol 12. No3. 213-219. April 2006.
2. Are US university spin-out processes really better than those of UK universities? Lita Nelsen and Katharine Ku.
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h{fu tu nhan cuda cac cong ty da dudc phép
cho nhan su cla hau hét cac trudng dai
hoc ké ti sau ndm 2000.

Bén canh khung chinh sach phap luat
cla Nha nudc, cd ché quan ly va cach nhin
nhan tU phia cac trudng dai hoc doi véi cac
doanh nghiép spin-off da thay doi dang ké
tu gilra nhirng nam 1990, trong d¢ la su'thay
déi vé tu duy cai thién hé thong bang sang
ché. Cac bang sang ché dua trén nghién
clu cula trudng dai hoc thudc sd hiru cula
truGng dai hoc va né dugc cap phép bdicéc
TTO thudc trudng dai hoc. Trudc thai diém
Quy dinh Bayh-Dole (quy dinh cua phap
ludt SHTT Hoa Ky trao quyén sd hifu doi
tudng SHTT dudc tao ra tu ngan sach nha
nudc cho vién, trudng dé lién két véi doanh
nghiép dau tu thuagng mai héa) dugdc Trung
Quoc ban hanh nam 2003 (Chinese 2003
Bayh-Dole Regulations) dugdc ban hanh,
hoat déng chuyén giao cong nghé trong
truong dai hoc & Trung Qudc con rat han
ché. Vao 1999, céc cad sd gido duc dai hoc
chi xin cap 988 bang sang ché. Tuy nhién,
dén ndm 2013, da c6 98.509 don dudc ndp,
ty | tdng trudng hang nam la 39%. Viéc cap
bang sang ché da trd thanh mot thude do
dé do luong va khen thudng hiéu qua hoat
dong cuatrudng dai hoc va nha nghién clu.
Aihua Chen? va céc cong su cho rang Quy
dinh Bayh-Dole ndm 2003 cua Trung Quéc
d& gdép phan vao su gia tang dan dang ky
bang sang ché cua trudng dai hoc.

I1l. Mot so bai hoc kinh nghiém

MOi qudc gia c6 mot hé sinh thai khac
nhau, do do cac cd ché, chinh sach thuc

day chuyén giao két qua nghién cltu thong
qua loai hinh céng ty spin-off/spin-out tai
cac cd sd nghién clru, dao tao 8 moi qudc
gia sé khac nhau. Qua nghién ctu kinh
nghiém quadc té, chidng ta cd thé hoc rut ra
mot s6 bai hoc kinh nghiém cho Viét Nam
dé phat trien moé hinh trién moé hinh doanh
nghiép khoa hoc va cong nghé khai nguén
tai cd sd nghién clru, dao tao:

1. M6 hinh cong ty spin-off chi thich hgp
khi luat phap cho phép cac co s& nghién
clru, dao tao la chu sd hitu két qua nghién
cly, tai san tri tué dudc tao ra bdi suic sang
tao clia nha nghién clu cong véi ngudn ho
trg kinh phi tu nha nudc. Cac nha khoa hoc
can dugc trao quyén tham gia quan ly diéu
hanh cong ty spin-off dé thidc day tinh than
kinh thuong va thugng mai hda két qua
nghién cllu/sadng ché do minh tao ra.

2. Ty & sd hru c6 phan trong cong ty
spin-off can dudc tinh toan dua trén co sd
quy dinh phap luat va théa thuan gitra cd sd
nghién cfu, dao tao—chu sd hiu IP véinha
sang ché va nha dau tu.

3. Hinh thirc chuyén giao tai san tri tué
hay két qua nghién clu tir cd sd nghién
clru, dao tao cho cong ty spin-off co thé
dudi hinh thic chuyén nhugng hodc cap
license.

4. Xay dung hé sinh thai trong trudng
dai hoc cung cép dich vu ho trg cong ty
spin-off nhu khu uom tao, mang Iudi co
van, quy dau tu, nha dau tu, dich vu phap ly,
ké todn v.v./.

1. Aihua Chen, Donald Patton & Martin Kenney, University Technology Transfer in China: A Literature Review and
Taxonomy, Journal of Technology Transfer (October 2016).
2. Aihua Chen, Donald Patton & Martin Kenney, University Technology Transfer in China: A Literature Review and
Taxonomy, Journal of Technology Transfer (October 2016).
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MOT SO THONG TIN, SO LIEU
LIEN QUAN DEN LiNH VUC SHTT &
VIET NAM TRONG THO1 GIAN QUA

I.Quyén sd hirucongnghiép (SHCN)

Trong linh vuc quyén sd& hitu cong
nghiép, tU* ndm 2006 dén hét nam 2020,
Cuc SHTT da tiép nhan 644.933 don dang
ky xac lap quyén doi v@i cac doi tudng
quyén SHCN, cap 353137 van bang bao ho
déi vai cac déi tugng quyén SHCN? chiém
ty 1& 54.8% so vdi viéc ti€p nhan dan dang
ky. DUdi day la mot s6 két qua thuc hién vé
mot so cong tac trong Iinh vu'c quyén SHCN:

1. Vé dang ky va cap bang ddéc quyén
sang ché:

Chu Quang Luu’

Theo két qua B4o cédo thudng nién hoat
dong SHTT ndm 2020, tU ndm 2006 dén
hét nam 2020 (Bidu dd 1)°, Cuc SHTT da
ti€p nhan 67.888 don dang ky bang doc
quyén sang ché chiém 10.5% trén tong so
don dang ky xac lap quyén doi vdi cac doi
tuong quyén SHCN ndi chung va da cap
21.942 van bang doc quyén sang ché chi
chiém ty 1& 6.2% trén tdng so6 van bang bao
h6 da dudc cap doi véi cac doi tugng quyén
SHCN trong cung giai doan nay.

Biéu do 1. Vé dang ky va cap bang ddc quyén sang ché.

1. Thu vién Quéc héi

2. Bdo cdo thudng nién hoat déng SHTT nam 2020 cua Bd Khoa hoc va Céng nghé.
3. Bao céo thudng nién hoat déng SHTT nam 2020 cua B6 Khoa hoc va Céng nghé.
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2. Vé dang ky va cap bang doc quyén giai
phap hituich:

Tinh t ndm 2006 dén hét nam 2020,
Cuc SHTT da tiép nhan 5.793 don dang
ky bang doc quyén giadi phap hiru ich, cap

2.037 van bang dbc quyén giai phap hiru
ich'. So sanh két qua hang nam cho thay
(Biéu do 2), viéc tiép nhan don diéng ky
bang doc quyén sang ché tang trung binh
8.56%/ndm va cap van bang déc quyén sang
ché tdng 12.3%/nam.

Biéu do 2. Vé dang ky va cap bang déc quyén giai phap hiru ich.

3.Vé dangky va cap bang doc quyén kiéu
dang cong nghiép (KDCN):

Vé cong tac ddng ky va cap bang doc
guyén KDCN, tf nam 2006 dén hét nam
2020, Cuc SHTT da tiép nhan 34.743 dan
dang ky va da cap 23.238 van bang® Qua

biéu do 3 cho thay, ty Ié viéc ti€p nhan don
dang ky va cap van bang doc quyén KDCN
trung binh hang ndm da so la tang, cu thé:
viéc tiép nhan don dang ky tang trung binh
5.6%/nam va viéc cap van bang tang trung
binh 5.4%/nam.

1. Bdo cdo thudng nién hoat déng SHTT nam 2020 cua BY Khoa hoc va Céng nghé.
2. Bdo cdo thudng nién hoat déng SHTT nam 2020 cua Bd Khoa hoc va Céng nghé.
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Biéu d6 3. Vé dang ky va cap bang doc quyén KDCN.

4. Vé dang ky va cap bao ho doéi vgi
nhan hiéu hang hoa:

Cling theo két qua Bao céo thudng nién
hoat dong SHTT nam 2020, tU ndm 2006
dén hét nam 2020 (Biéu do 4), Cuc SHTT
da tiép nhan 536.394 don dang ky bao hd
doi véi nhan hiéu hang hda chiém ty Ié cao
nhat trong Iinh vuc SHCN vdi 83,2% trén
tong s6 dan dang ky xac lap quyén doi vai

cac doi tugng quyén SHCN ndi chung va da
cap dudc 305.823 bdo ho doi vdi nhan hiéu
hang hda chiém tdi 86,6% trén tong so van
bang bao ho da dugc cap doi véi cac doi
tugng quyén SHCN trong cung giai doan
nay'. Cé thé thay dudc, cong tac nay chiém
da s06 trong viéc dang ky xac 1ap quyén va
cap van bang bao ho doi vdi cac doi tugng
quyén SHCN.

1. Bdo cao thudng nién hoat déng SHTT nam 2020 cua B6 Khoa hoc va Céng nghé.
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Biéu do 4. Vé dang ky va cap bao ho déi véi nhan hiéu hang hoéa.

5. Vé dang ky va cap bao hd chi dan ti€p nhan co 115 don ding ky bao ho chi
diali: dan dia li va chi cap dugc 97 van bang bao
hd. So vdi cac cong tac khac trong cung linh
vuc quyén sd hru cong nghiép thi cong tac
dang ky va cap bao ho chi dan dia li chiém
ti 18 rat thap.

Theo s06 liéu Bao cédo thudng nién hoat
dong SHTT ndm 2020 cua B6 Khoa hoc va
Coéng nghé, trong giai doan tU nam 2006
dén nam 2020 (Biéu do 5), Cuc SHTT chi

Biéu d6 5. Vé dang Ky va cap bao hd chi dan dia li.
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Il. Vé bao ho Quyén tac gia va Quyén
lién quan dén quyén tac gia

Theo s0 liéu bao cdo tir Cuc Ban quyén
tac gid thuoc B Van hda, Thé thao va Du
lich cung cép, vé Iinh vuc bao ho quyén tac
gia va quyeén lién quan, trong giai doan tu

4

nam 2006 dén ngay 07/09/2021, Cuc Ban
quyén tac gia da thu ly va cap tong s6 dugc
89.528 Giay chirng nhan dang ky, trong dé
€6 89.253 Giay chirng nhan dang ky quyén
tac gid (GCNDKQTG); 275 Gidy chiing nhan
dang ky quyén lién quan (GCNDKQLQ).
(Bang 1).

2006 3142 3146
2007 3,225 3,231
2008 4,922 4,931
2009 4,718 20 4,738
2010 3,747 7 3,754
2011 3,951 15 3,966
2012 4135 13 4148
2013 4,914 14 4,928
2014 4,930 10 4,940
2015 5,656 31 5,687
2016 7.349 17 7,366
2017 6,570 14 6,584
2018 7,007 29 7036
2019 8,426 20 8,446
2020 10,243 45 10,288
2021

(tinhdén 6,318 21 6,339
7/9/2021)
Téng cong 89,253 275 89,528

Bang 1. Vé Quyén tac gia va Quyén lién quan dén quyén tac gia.

Ill. Vé bao ho quyén déi vdi giong
cay trong

Trong linh vuc bdo hd quyén doi
véi giong cay trong, sau khi Luat SHTT

dudc ban hanh, c6 thé thay sb lugng
don dang ky bao ho giong cay trong
tdng manh trong nhirng ndm ti€p theo
(Biéu do 6). TU ndm 2006 dén hét nam
2020, theo s6 liéu thong ké cho thay,
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Cuc Trong trot d& ti€p nhan 1.805 dan
dang ky bdo hé quyén doi v@i giong cay

trong va cap 822 Bang bao ho quyén doi
vdi gidng cay trong’.

Biéu d6 6. Vé linh vu'c dang ky va cap bang bao hd quyén daéi véi giong cay trong.

Qua s0 liéu khai thac tUr Cuc Trong trot
thudc BO Nong nghiép va Phat trien Nong
thon cing cho thay (Bang 2)%, nhém cay
luang thuc chiém ty 1& cao nhat trong so
lugng don déng ky bao hd quyén doi vdi
giong cay trong giai doan 2006 dén 2020

1. S6
2.56

V(i ty |é 69.9% trén tong s6 don dang ky &
giai doan nay. Ti€p dén la nhdm céy hoa vdi
16.6%, ding tha 3 la nhom cay an qua vdi
ty 1€ 5.9% va cudi cung la 2 nhdm cay khac
(4%) va nhom cay duac liéu (3.7%).

liéu dudgc khai thac tir Cuc Trong trot thuéc B6 N6ng nghiép va Phat trién N6ng thén.
liéu dugc khai théac tlr Cuc Tréng trot thuéc B6 Néng nghiép va Phat trién Néng thén.
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Bang 2. Sa liéu don dang ky bang bao hd quyén déi véi giong cay trong theo
nhom loai

2006 9 9
2007 26 2 28
2008 26 3 2 1 32
2009 43 10 53
2010 61 4 2 67
201 44 7 1 52
2012 87 12 3 2 104
2013 59 25 7 1 1 93
2014 93 14 3 10
2015 14 19 4 2 9 148
2016 159 14 7 4 1 185
2017 136 33 9 34 12 224
2018 163 44 15 7 17 246
2019 106 44 26 4 14 194
2020 135 70 25 14 16 260

Tongdan/ |4 6 299 106 66 73 1805
nhom

Ty 18 (%) 69.9 16.6 5.9 3.7 4.0 100%
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SU XUNG BOT
GIUA QUYEN CON NGUOI
VA QUYEN SO HUU TRI TUE:
TIEP CAN TU TRIET LY PHAP LUAT VA
THUC TIEN PHAP LY

6 hai ché dinh phép ly dong vai

tro nén tang cho viéc tao lap

va van hanh cla thé gidi hién

dai d6 1a ché dinh quyén con

ngudi va quyén SHTT, hai ché
dinh nay c6 su anh hudng manh mé doi
v@i toan thé nhan loai nd ton tai, phat trién
song song va doc lap vdi nhau; dudc xay
dung, giai thich dp dung trén cac nén tang
triét ly, ky thuat 1ap phép va doi tugng diéu
chinh khac nhau. Tuy nhién cung véi su
phat trién cla nhan loai va su phat trién da
chiéu ctia cac moi quan hé xa hoi, hai ché
dinh nay bat dau cé su giao thoa va xung
dot véinhau. Su'xung dét nay lién quan dén
ca gbc do triét ly va thuc tién phap ly, qua
quy dinh phép luat va quyét dinh gidi quyét
tranh chap.

1. Thu' Vién Quéc hdi

(SACH CHUYEN KHAOQ)

Vii Thi van'

(Anh minh hoa, nguén website: vnu.edu.vn)



110

THU VIEN QUOC HOI - THONG TIN THAM KHAO

Xung dot gilra quyén con ngudi va
quyén SHTT bat ngudn tu triét ly, quan
diém, quy tac va muc tiéu tréi ngugc nhau
ma hai ché dinh nay 4p dung cho cung mot
doi tugng, dé la su sang tao clia con nguai.
NEu nhu quyén SHTT trao cho chu thé cac
doc quyén khai thac va st dung thanh qua
sang tao hoac khuyén khich su sang tao,
thi quyén con ngudi lai nhan manh dén su
ti€p can va khai thac thanh qua sang tao do
cla xa hoindi chung vimuc tiéu song, tu'do
va muu cau hanh phuc. Néi cach khac la su
xung doét gilra kiém soat va ti€ép nhan, nhiéu
hinh thifc xung dot tiép theo da xay ra nhu
xung dot gitfa quyén tac gia va quyén tu do
ngon luan, gitra sdng ché vdéi quyén dudc
song, gitra nhan hiéu vdi tu do kinh doanh
va tu do biéu dat, quyén SHTT vai bado ho
van hoa...

Trén thuc té hién nay cac xung dot néu
trénsélaraocanldnanh hudngvatriéttiéu
lan nhau. Do d6 cuén sach nay da dudc tap
thé tac gia tap trung nghién clru, phan tich
cac moi xung doét chinh, dién hinh va pho
bién hién nay gilfa quyén con ngudi va
quyén SHTT khong chi & tai Viét Nam ma
ca trén thé gidi, doc gia dé dang tiép can
dudgc rat nhiéu triét ly va thuc tién phap luat
nén tang, phan tich theo cac phuaong phap,
pham vi, muc tiéu va cac n6i dung da dugc
chi ra trong ti'ng chuong sach, céc triét ly
thuc tién phap luat giai quyét méi xung dot
gilra quyén con ngudi va quyén SHTT cUa
mot s6 nUGc trén thé gidi nhu My, Anh, Buc,
Phap, Nga, Ha Lan, Nhat Ban, Trung Quoc

dudc tap hgp tur cac tac gia, cac nha nghién
clru va ti€p nhan nhiéu triét ly, thuc tién
phdp luat dén tu cac hé thong phap luat
khac nhau, cac triét ly thuc tién nay dudc
ti€p thu, nghién clu, can nhac van dung
cho phu hgp véi bdi cdnh va hé thong phép
lugt cua Viét Nam.

Chuang 1: Trinh bay khai quat chung vé
lich stf cla moi quan hé gitfa hai ché dinh
quyén con ngudi va quyén SHTT: Lich sUr
hinh thanh va qua trinh phat trién gilra hai
quyén, hai su kién chinh danh dau nhu cau
xem xét moi quan hé, quyén cla ngudi ban
dia va kién thuc truyén thong, Hiép dinh
TRIPS va vai tro ctia né doi vdi quyén con
ngudi. Cadc mo hinh ti€p can vé maoi quan
hé gilra quyén con ngudi va quyén SHTT
nhu tiép can dung hagp, ti€p can xung dot;
Cd ché chung dé gidi quyét xung dot gilra
quyén con ngudi va quyén SHTT nhu mo
hinh giai quyét xung dét ngoai lai, xung dot
noéi b, tir dé dua ra nhirng danh gia vé su
xung dot gilra quyén con ngudi va quyén
SHTT.

Chuong 2: Phan tich su xung dot gitra
quyén tu do kinh doanh vdi nhan hiéu va
quyén chéng canh tranh khong lanh manh.
Céc quyén nay phai dudc hiéu nhu thé nao
va chung cé hay khong xung dot véi nhau
la cdu héi ma chudng nay phai tra IGi thong
quaviéc xac dinh roé cac thanh té cla quyén
tu' do kinh doanh, nhan hiéu va cac hanh vi
canhtranh khong lanh manh bicam dé xem
moi lién hé gilra chdng, quyén tu do kinh
doanh la mot quyén tao 1ap ra mot thuc thé
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kinh doanh mdi trén nén tang tu do y chi
va gidi han su can thiép bat chinh dang tu
phia Nha nudc. Trong khi d6 nhén hiéu va
qguyén chong canh tranh khong lanh manh
la khai niém da thong nhat trén thé gidi va
biéu hién tap trung & viéc dinh ra cac doc
quyén chu thé cé thé thuc hién véi dau hiéu
dang ky hodc diéu cdm cac hanh vi canh
tranh khong lanh manh. Trong khi ton tai
cac xung dot gitra nhan hiéu va tu do kinh
doanh, tu'do canh tranh thirat khé tim dugc
su lién quan hodc xung dot gitra quyeén tu
do kinh doanh va quyén chéng canh tranh
khéng lanh manh, cac hanh vi canh tranh
khong lanh manh khac véi cac hanh vi xam
pham quyén SHTT daon thuan dé co thé noi
rang quyén tu do kinh doanh xung dot vdi
quyén chdéng canh tranh khong lanh manh.

Chuadng 3: Phan tich, nghién clru can
ban gidi quyét su xung dot gilra bdo hd
sang ché vdi quyén séng va quyén dudc
bao vé, cham sdc suc khde. Muc dich cua
chuong nay lalam ré nhirng khac biét trong
cach tiép can cla hai hé thong phap luat
vé bdo dam quyén con ngudi va phap luat
vé SHTT. Trén cao s@ doé tap trung xéac dinh,
phan tich cac kha ndng xung doét gilra phap
luat bdo hé céc sang ché vdi phéap luat bao
dam céc quyén con ngudi cu thé nhu quyén
song hay quyén dugc bdo vé, cham soc
sUic khde, xung dot trong nghta vu cua nha
nudc vé bao vé quyén nhin tu hai chuyén
nganh phap ly va cdc kha nang xung dot
co thé thay rang dé dudgc cho la co su xung
dot v8i quyén song thi can cé su biéu hién

cla mot y chi chd quan vé su xam hai dén
tinh mang con ngudi. Trong khi chua thé
xac dinh kha ndng xung dot truc tiép gilra
quyén dugc bdo vé nhirng quyén Igi vat
chat va tinh than phat sinh tif sdng ché va
quyén song vdi tu cach la quyén con nguai.

Chuadng 4: Bé cap dén céc chic nang
nhu: Chl'c nang nhén hiéu, phan biét, xac
dinh chat lugng, quang cdo/dau tu, biéu dat
va mot s6 chifc ndng khac; Luat nhan hiéu
hién nay trén thé gidi dang chiing kién xu
hudng ngay cang ma rong quyén cutia chu
s@ hifu nhan hiéu doi v8i nhan hiéu. Tuy
nhién su md rong, su bao vé cla cua luat
nhan hiéu khién cho céc chinh sach khong
phai Ituc nao cling song hanh cung nhau
nhat la khi cac thuong nhan ngay cang
mudn mad rong va tan dung su doc quyén
cla minh dé ngan chan va bdo vé thuang
hiéu cia minh da xay dung.... Pac biét su
xung dét nay cang dé xay ra khi khong chi
luat nhan hiéu dang md rong pham vi bdo
vé ma cac luat khac vé tu do biéu dat, tu' do
canh tranh, quyén tac gia va nhifng van dé
khac cling dugc ma rong theo nhirng budc
phat trién mdi cla xa hoi.

Chuadng 5: Trong chucdng nay tap trung
phan tich, ly giadi ban chat va su xung dot
gilfa quyén tac gid va quyén tu do ngon
luan, quyén tac gia mot mat thic day quyén
tu do ngon luan, méat khac lai han ché, can
trd viéc thuc hién quyén nay. bé dam bao
hai hoa can bang gitra quyén tac gia va
quyén tu do ngdn luan gop phan vao su
phat trién cla xa hoi dan chud va ton trong
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cacthanh qua sangtao, can cé cdché phap
ly dé giai quyét su xung dot gitra hai quyén
nay. Trén cd sd cac gidi phap phap ly hién
hanh tai cac quoc gia vé van dé nay tac gia
da duara cac van dé ggi md cho chinh sach
phap luat cla Viét Nam.

Chuang 6: Dé cap dén su xung dot gitra
guyén SHTT va quyén bao vé van hoda phi
vat thé, van hda dan gian, mot sé khai niém
cd ban nhu tai san tri tué va lugt SHTT, tri
thic truyén thong dac tinh cua tri thuc
truyén théng va mét s6 hanh vi xam hai tri
thirc truyén théng dién hinh nhu hanh vi
Bioparacy, hanh vi st dung bat hgp phéap
EoF, di san van hoa phi vat thé va van hoa
dan gian tU géc nhin tri thirc truyén thong

v3i thai dai phat trién clda cong nghé va
toan cau hoa khién cho nhan loai co thé
s@ h{ftu chung nhan thic nhung mat khac
toan cau hda lai mang dén moi de doa dong
dang van hdéa va nguy cc danh mat dudc
dat ra doi vdi nhirng van hoa phi vat thé va
bdo vé van hoa phi vat thé theo phap luat
quoéc gia nhu hién phap, luat SHTT. Trong
chuong nay tac gia tap trung phan tich co
ché luat dung trudc su van dong cua thdi
dai cé vai tro ra sao trong viéc bao vé di san
van hoa phi vat thé. Tiép can tir géc do luat
quoc té va luat so sanh, tac gia sé cho doc
gia thay mdi quan hé dan xen, phuc tap ca
vé khai niém, dac tinh, xung dot va bdo vé
cac quyén SHTT trong boi cdnh phai bdo ho
van hoa phi vat thé, van hda dan gian./.

Sach hién c6 tai Thu vién Quac hoi, S6 1 Dudng Poc Lap, Ba Dinh, Ha Noi.
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HE THONG TAI LIEU SO VE SO HUU TRi TUE
TRONG B SUU TAP KHOA HOC CUA
THU VIEN QUOC HO)

a thanh vién cua To chic Thuang
mai Thé gidi (WTO), Viét Nam da
xay dung va van hanh mot hé
thong bdo ho quyén SHTT quéc
gia theo chuan muc cla Hiép dinh
lién quan tdi thuong mai cla quyén SHTT
(TRIPs). Theo yéu cau cua Hiép dinh TRIPs,
moi quéc gia thanh vién phai danh su bao

1. Thu vién Quéc hdi

Trinh Pirc Hiéu'

(Anh minh hoa, nguén website: binhphuoc.gov.vn)

hé SHTT mot cach day du va hitu hiéu cho
cong dan cua cac thanh vién WTO khac
theo nguyén tac déi xf quoc gia va doéi xd
t6i hué quoc. Cu thé, cac thanh vién phai
co hé thong phap luat va bé6 may dé bao
hé quyén SHTT (bao gdm: quyén tac gia
va cac quyén lién quan, sang ché, bi mat
kinh doanh, nhan hiéu, KDCN, thiét ké bo
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tri mach tich hgp, chi dan dia ly va quyén
chéng canh tranh khong lanh manh), dap
(fng cac chuan muc téi thiéu ctia Hiép dinh
TRIPs vé noi dung, pham vi, thGi han va bao
dam thuc thi quyén SHTT.

Hé thong phap luat vé SHTT cla Viét
Nam da dugc cong dong quoc té danh gia
la ddp Ung du cac quy dinh cua WTO. bay
thucsulamoétno luc ciachdngtatrongqua
trinh dam phan gia nhap WTO. Tuy nhién,
ké tU khi Viét Nam tham gia Hiép dinh Doi
tdc Toan dién va Tién bo xuyén Thai Binh
Dudng (CPTPP), v8i nhifng tiéu chuan cao
V& quyén SHTT thi phap luat Viét Nam vé
linh vuc nay da boc 16 nhiéu han ché, kho
khan can trd su hoi nhap va phat trién. Mot
trong nhifng rao can dugc quan tdm nhat
hién nay dé la van dé thuc thi quyén SHTT.

Qua trinh suu tam va tich Iy, b6 sung
nguon tai liéu phuc vu ban doc, Thu vién
Quoc hoi da xay dung dugc Bo suu tap so
vé Khoa hoc trong do6 c6 nhiéu ndi dung, tai
liéu sd vé SHTT nhu céc béo cdo, bai nghién
clu, luan van, ludn an, chuyén dé, cam
nang, ban thong tin, tai liéu dich, sach, tap
chi... TAc gid cuia nguon tai liéu nay la cac
nha nghién clu, cac chuyén gia, nha khoa
hoc trong va ngoai nudc; cac cd quan B,
nganh Viét Nam, céc té chlic quoc té. Hé
thong tai liéu so vé SHTT dé cap dén nhirng
ndi dung chinh nhu sau:

1. Phap luat quoc té va Viét Nam vé
SHTT

1.1. Phap luat vé SHTT mot sd nu'dc
a. Hoa Ky

Hoa Ky la quoc gia hang dau trén thé
gidi trong linh vuc phat trién cac san pham
mang tinh sang tao nhu phat minh, sang
ché, ky thuat va tri tué. Phap luat vé SHTT
cla Hoa Ky vi |& d6 trd nén hét siic quan
trong nham bao vé trudc hét cac Igi ich
cla gidi cong nghiép cua nudc nay. Phap
luat vé SHTT clia Hoa Ky bao gom céc quy
pham phap luat, an 1é va hoc thuyét khac
nhau lién quan dén ban quyén, sang ché,
gidi phap hifu ich, KDCN va cac quyén ké
can khéac. Cac quy dinh lién quan dén SHTT
co thé rat da dang, tUr cac quy dinh mang
tinh hinh su, hanh chinh, dén bu thiét hai
cho dén céc quy dinh mang tinh luat tu,
song chung déu thong nhat ¢ mot diém
nham bao vé nhifng quyén tai san vo hinh
vé cac san pham mang tinh tri tué, sdng tao
c6 dudc trong qua trinh kinh doanh.

Th{ nhat, Luat Sang ché clia Hoa Ky

Luat sdng ché 1a luat cda Lién bang.
Viéc xem xét va cap van bang doc quyén vé
sang ché dugc quy dinh bdi phap luat Lién
bang, Hién phap Hoa Ky da danh cho Lién
bang tham quyén ban hanh phéap luat vé
linh vuc nay. Luat sdng ché hién hanh dudgc
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ban hanh nam 1952, da dugc stra doi nhiéu
lan, 1an cudi nam 1994.

Th hai, Phap luat vé nhan hiéu hang
hoda clla Hoa Ky

Khac véi phap luat sdng ché von dugc
quy dinh théng nhat trong toan Lién bang,
phép luadt vé nhan hiéu hang hod dugc
quy dinh bdi hai hé thong phép luat Lién
bang va phap luat clda ting bang trong
Hgp ching quoc. Hién phap Hoa Ky khong
c6 mot quy dinh cu thé nao danh cho Lién
bang toan quyén ban hanh luat phap vé
nhan hiéu hang hoda. Tuy vay, dua trén diéu
khoan vé thuong mai (commerce clause)
trong Hién phap, chinh quyén Lién bang
da ban hanh daoluat Lanham vé nhan hiéu
hang hoa (Lanham Act), luat nay da dugc
stra doi nhiéu lan, 1an quan trong nhat vao
nam 1998 (Trademark Law Revision Act of
1988). B6 sung cho dao luat nay, nam 1995
chinh quyén Lién bang da ban hanh mot
dao luat bdo vé céac nhan hiéu noi tiéng
(well known marks).

Hau nhu tat ca cac bang déu cé nhirng
dao luat vé bao hd nhan hiéu hang hoa
riéng. Bén canh do, cac bang déu ban hanh
cac dao luat bdo vé cac nhan hiéu hang hod
noi tiéng (anti dilution acts). Nhu vay, bén
canh hé thong dang ky nhan hiéu hang hoa
cla Lién bang, cac bang déu cé luat Ié va
thiét ché dang ky nhan hiéu hang hoé cua
rieng minh.

Th ba, Luat Ban quyén

Tham quyén ban hanh phap lut vé ban
quyén cua Lién bang. Dua vao diéu khoan
vé bdo h6 sang ché va ban quyén trong
Hién phap Hoa Ky; Chinh phu Lién bang
da ban hanh mot dao luat vé ban quyén
mdi vao nam 1976, co hiéu luc tu 1/1/1978
(Copyright Act). Pao luat nay da xoa di tién
|é trudc day chi danh su bdo ho bdi Luat
Ban quyén Lién bang cho céc tadc pham da
cong bo; cac tdc pham chua duge cong bo
(néu co), sé dugc bao hd bdi cac quy dinh
cla thong luat. TU 1/3/1989 Hoa Ky chinh
thirc tham gia Cong udc Berne vé bao ho
cac tadc pham van hoc va nghé thuat. TU
doé tdi nay, cac thu tuc dang ky va cong bo
tadc pham da dudgc don gidn hoa hon so vdi
trude day. Luat ban quyén Hoa Ky da dudgc
stfa doi nhiéu |1an, dac biét sau khi Hoa Ky
da tham gia ky két Hiép dinh chung vé thué
guan va mau dich (GATT) nam 1994.

Thu'tu, Bimatthudng mai (trade secret)

Bi mat thuong mai dudc théng luat
xem nhu' la cac quyén tai san dugc bao ho,
ngoai ra cac bang clng ban hanh cac dao
luat bao hd bi mat thuang mai nham phéap
dién hoéa céac quy dinh cla théng luat va
doi khi dua ra mot s6 quy dinh chat ché
thém (Uniform Trade Secret Act). Ngoai
ra, nham theo kip vd@i su thay d6i nhanh
chéng clia moi trudng kinh té va cong
nghé, chinh quyén Lién bang da ban hanh
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Luat Chéng gian diép kinh t€ nam 1996,
trongdé dac biétcé cac quy dinh lién quan
dénviéc quy dinh céc tbi gian diép kinh té,
danh cap bi mat thueng mai, cac 1énh bao
mat trong to tung.

b. Trung Quéc

Ma&c du dd mot tram ndm qua, ké tU khi
Luat Nhan hiéu hang hod |an dau tién dugc
du thao, nhung van dé sa hiru tri tué (SHTT)
van la mot [inh vuc mdi mé doi véi hau hét
ngudi dan & Trung Quoc. Trong thdi gian
ton tai nén kinh té tap trung theo ké hoach
(1949-1979), Trung quoc co rat it cac quy
dinh vé SHTT; ngudi ta chi st dung moi mot
quy dinh vé nhan hiéu hang hod mang tinh
chat khung va dao Luét patent (Luat van
bang bao ho) ma vé cd ban la dua vao luat
phap X0 viét cl. Trong thai ky Cach mang
Van hoa (1966-1976), cac quy dinh do da bi
dinh chi thi hanh vi dat nudc dang roi vao
tinh trang hon loan. Luat phap vé SHTT hién
dai clia Trung Quoc thuc su mdi dudc hinh
thanh tU nhirng nam 80 trd lai day. V4i viéc
banhanhdao LuatNhan hiéuhanghoanam
1983, Luat Patent nam 1985, Luat Quyén
tac gid ndm 1991, va Luat Chong canh tranh
khong lanh manh nam 1993, mét khung cd
ban clia hé thong phap luat SHTT da dugc
tao nén. Ngoai ra, mot s6 dao luat lién quan

dén SHTT va cac quy dinh dudi luat nham
giai thich, hudng dan thi hanh céc dao luat
néu trén chang han nhu Quy ché Hai quan
vé bdo vé SHTT cling da dudc théng qua.
TU d6 dén nay, van dé hoan thién phap luat
SHTT luén dudc coi la mot nhiém vu quan
trong clia Nha nudc Trung quéc nham dua
nén kinh té€ nudc nay tién kip cac nén kinh
té cua "céc con HO" trong khu vuc chau
A-Théi Binh Duong.

Luat Dan su dau tién vé thu tuc chung
cla Trung quoc (Civil Law on General
Procedure) cé hiéu luc ti'nam 1987 d&a céng
nhan cé 6 loai quyén SHTT: quyén tac gia
(copy right), patent (vdn bang bao hd), nhan
hiéu hang hod (trademark), quyén phat
hién (discovery right), quyén phat minh
(invention right), va quyén thira hudng céc
thanh tuu khoa hoc va cong nghé (right to
science and technology achievements).
Nhin chung, quyén SHTT & Trung Quoc
thudng dugc thuc thi bang nhing bién
phap hanh chinh va tu phap.

c. Hong Kong

Hién nay, hé théng phap luat SHTT &
Hong Kong gan két chat ché vai phap luat
cla Vuong quoc Anh; cac kiéu dang va
patent clia Hong Kong sé& phai dang ky &
Vuong quoc Anh dé dugc bao ho.
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Hong Kong cling da nhan thay su can
thiét phai doi mdi cac luat SHTT cla minh
dé bdo h6 cac cong nghé mdi. Trong nam
1993 va nam 1994, cac van ban luat vé
patents, quyén tac gid, nhan hiéu thuong
mai va kiéu dang da dudc Uy ban vé patents
va Co quan SHTT Hong Kong xem xét lai.
Hong Kéng mong muén thé hién dudc cac
khuyén nghi clia cdc cd quan nay trong cac
van ban phép luat mdi vé tat ca cac linh vuc
trén trudc thang 7/1997.

1.2. Phap luat vé SHTT cua Viét Nam

Theo danh gid, hé thong phap luat vé
bdo ho va thuc thi quyén SHTT cula Viét
Nam khong nhirng dat chuan t6i thiéu
cla WTO ma con dat tiéu chuan cao han
theo Hiép dinh Thuong mai song phucng
v@i Hoa Ky, co thé sanh vdi cac nudc tién
tién trong khu vuc va dang hudéng tdi céc
chuan muc tién tién cla thé gidi theo
cac cam két trong cac FTA thé hé mdi vé
c4c tiéu chi cé Igi cho chu sd hifu quyén.
Khung phép luat dé bao gém quy dinh vé
bdo hé quyén SHTT trong Hién phap ndm
2013, Luat SHTT nam 2005 (sra doi, bo
sung nam 2009) cung cac van ban hudng
dan thi hanh Luat nay, va cac Luat khac
co lien guan nhu Luat Khoa hoc va cong
nghé, Luat Hai quan, Luat Chuyén giao
cong nghé... Viéet Nam cing la thanh vién

cla cac diéu udc quoc té da phuang quan
trong nhat vé SHTT nhu Hiép dinh TRIPs
vé cac khia canh thugng mai clia quyén
SHTT trong khuon kho céac hiép dinh cua
TO chirc Thuong mai thé gidi (WTO), Cong
Udc Berne vé bao ho tac pham van hoc,
nghé thuat, khoa hoc, Céng udc Pari vé
bdo ho quyén sd hiru cong nghiép, Cong
udc UPOV vé bdo ho giong cay trong mdi...

Phéap luat Viét Nam bao ho cac loai doi
tugng quyén SHTT da dang, bao gom: céc
doi tugng cla quyén tac gia (tdc pham van
hoc, nghé thuat, khoa hoc) va quyén lién
quan dén quyén tac gid (quyén clia ngudi
biéu dién, td chic san xuat ban ghi 4m, ghi
hinh, t6 chlc phat séng); cac doi tugng cua
quyén sd hitu cong nghiép (sadng ché, giai
phap hu ich, KDCN, bi mat kinh doanh,
nhan hiéu, tén thuong mai, chi dan dia ly,
thiét ké bo tri mach tich hgp, quyén chong
canh tranh khong lanh manh, va cac doi
tugng cua quyén doéi vdi giong cay trong
(giong cay trong mdi). Phap luat hién hanh
quy dinh rd céc diéu kién bao ho doi vdi
tung loai doi tugng quyén SHTT, cd ché xac
lap quyén, n6i dung quyén, gidi han quyén,
cd ché bao vé va thuc thi quyén va céc ché
tai doi véi hanh vi xam pham quyén SHTT.

2. Tai liéu s6 khac vé sd@ hiru tri tué
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Tai liéu s6 vé SHTT tU B6 suu tap so
Khoa hoc cling dé cap dén mot sé ndi dung
khéc vé SHTT nhu:

a. Vé thuc thi quyén SHTT

Hién nay, quyén SHTT & Viét Nam dugc
thuc thi thong qua 03 ché tai: (1) Ché tai
hanh chinh véi su tham gia cla cac cd
guan nhu B6 Cong thudng (Cuc quan ly thi
trudng), BO Tai chinh (Tong cuc Hai quan),
B6 Khoa hoc va Cong nghé, B6 Van hoa,
Thé thao va Du lich, B6 Thong tin va Truyén
thong, BO Nong nghiép va Phat trién nong
thon va Bo Cong an; (2) Ché tai dan su vdi

su tham gia cua cac cd quan nhu Toa an
nhan dan, Vién kiém sat nhan dan (VKSND);
(3) Ché tai hinh su vdi su tham gia cua Co
quan diéu tra, Vién Kiém sat nhan dan va
Toa an nhan dan.

Thuc thi quyén SHTT bang bién phap
dan su gilp cho céc tranh chap cé lién
quan dén quyén SHTT va chuyén giao cong
nghé dudc gidi quyét nhanh chéng, hiéu
qua, bdo vé quyén va Igi ich hdp phéap cua
chu sd hiru quyén, tUr dé khuyén khich viéc
tham gia vao cac hoat dong sang tao. Mot
ca ché thuc thi hiéu qua quyén SHTT bang
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bién phap dan su giup cac chd thé quyén
bao vé va thuc thi t6t quyén ciia minh va
dat dugc mot khodn boi thudng phu hop,
tuong Ung véi muc thiét hai ma ho phai
chiu. Tuy nhién, thuc thi bang bién phap
dan su khong thé x( ly hét dugc céc loai vi
pham ngay cang tinh vi va muc dé vi pham
ngay cang lén.

Do vay, viéc xU ly bang bién phap hinh
su la can thiét déi vdi cac hanh vi xam
pham quyén SHTT dé bao dam quyén va Igi
ich ciia chu thé quyén dudc bao vé & muc
cao nhat.

b. V& quyén tac gia

Luat s& h(ru tri tué (SHTT) da dong gop
tich cuc vao viéc bdo ho tai san tri tué cua
cac to churc, cd nhan & Viét Nam. Phat huy
vai tro to I8n trong viéc tao hanh lang phap
ly cho céc td chiic, ca nhan xac lap, khai
thac va bdo vé quyén SHTT, tao maoi trudng
kinh doanh lanh manh cho hoat dong san
xuat, kinh doanh, gép phan khuyén khich
hoat dong séng tao, day manh chuyén giao
cong nghé, thu hat dau tu nude ngoai, thic
day su phat trién kinh t€, xa hoi cua dat
nudc. Trong do, quyén tac gid la mot ché
dinh rat quan trong dudc quy dinh trong
Luat SHTT.

Quyén tac gia dugc quy dinh & phan thir
hai, tU Biéu 13 dén Diéu 57 cua Luat SHTT.
Can cU phat sinh quyén tac gia dugc Luat
SHTT quy dinh nhu sau: Quyén tac gid phat
sinh ké tu khi tdc pham dugc sang tao va

dugc thé hién dudi mét hinh thirc vat chat
nhat dinh, khong phan biét ndi dung, chat
lugng, hinh thic, phuang tién, ngon ngt,
da cong bd hay chua cong bo, da dang ky
hay chua dang ky. Theo quy dinh tai khoan
2vakhodn7 Diéu 4 Luat SHTT thi quyén tac
gidlaquyéncuatd chiic, cd nhan doi vditac
pham do minh sang tao ra hodc sd hfu. Tac
pham la san pham séng tao trong linh vuc
van hoc, nghé thuat va khoa hoc thé hién
bang bat ky phuang tién hay hinh thic nao.
Nhu vay, tdc pham la doi tugng dudc bao
ho bdi quyén tac gia, to chuc, cad nhan cé
tac pham dudc bdo hd quyén tac gid gom
Nguai truc tiép sang tao ra tdc pham va chu
s@ hifu quyén tac gia quy dinh tai cac diéu
tU Diéu 37 dén Diéu 42 Luat SHTT.

T4c gia la ngudi truc ti€p sang tao ra
mot phan hoéc toan bd tac pham van hoc,
nghé thuat va khoa hoc. T6 churc, cd nhan
khi dugc Luat SHTT bao hd quyén tac gia
doi véi tdc pham sé cé quyén nhan than va
quyén tai san.

c.Vé Toa an chuyén trach vé SHTT

Trong hé thong tu phap Viét Nam hién
nay, chua cé mot ca quan chuyén biét dé
giadi quyét cac tranh chap vé SHTT, tuy rang
day la mét Iinh vuc phic tap va dugc xa hoi
rat quan tdm nhung vai tro clia cac Toa an g
thai diém hién tai lai rat md nhat. Hién nay;,
mot s6 quoc gia trén thé gidi da thanh lap
Toa chuyén trach vé SHTT nhu Anh, Nhat
Ban, Malaysia, Thai Lan...
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- 0 Anh, Toa chuyén trach vé SHTT bao
gbm Toa Patent (Patent Court) la mot bd
phan thudc Toa dan su toi cao va Toa dan
su Patent (Patent County Court) la Toa dia
phuadng, khong xét xir cac vu an co tinh
hinh su.

-Tai Nhat Ban, Toa SHTT dudc thanh lap
vao thang 04/2005. Toa dudc to chifc 3 cap
tinh v&i tham quyén xét x{r cac vu an dan
su, hinh su vé xam pham quyén SHTT va
cac vu an hanh chinh phat sinh trong qua
trinh dang ky céac doéi tugng SHTT tai Cao
guan SHTT Nhat Ban (JPO).

- Malaysia, Toa chuyén trach vé SHTT
dudc chinh thdc thanh lap ngay 17/7/2007.

-Thai Lan, m6 hinh Toa SHTT va Thuang
mai qudc t€ Thai Lan (Toa IPIT) la mdt trong
nh'ng moé hinh Toa chuyén trach déng vai
tro quan trong va hoat dong hiéu qua nhat
cla khu vuc chau A.

Trén day la hé thong tai liéu s6 SHTT
trong BO suu tap vé Khoa hoc cla Thu
vién Quoc hoi. Trong thdi gian t&i Thu
vién Qudc hoi sé tiép tuc khai thac céac
tai liéu tham khao, bién dich Luat clda cac
nudc ve Iinh vuc SHTT dé bo sung vao cac
bd suu tap nay.

Pé tham khao day dua va chi tiét, Quy dai biéu cé thé truy cap cac

bd suu tap so vé Khoa hoc tai phan mém Thu vién so theo dia chi:

https://thuvienso.quochoi.vn/handle/11742/41478 hodc phan mém

Mugn - Tra tai liéu so theo dia chi:

https://muontailieuso.quochoi.vn/.



An phdm nay dugc thuc hién véi su hd trg ky thuat clia Dy an
“Tang cudng nang luc cung cdp théng tin va nghién clu phuc
vu céc dai biéu Quéc hoi va cong chiic clia Van phong Qudc
héi vi muc tiéu phat trién kinh té - xa hdi bén viing tai Viet Nam”
do T8 chiic Hanns Seidel Foundation (HSF) tai Viét Nam tai tro.



CAC TRANG THONG TIN VA CONG CU TRU'C TUYEN CUA THU VIEN QUOC HOI

Thong tin dién t: http:/thuvien.quochoi.vn

Thu vién truyén théng: http:/thuvientruyenthong.quochoi.vn

Thu vién sé: http:/thuvienso.quochoi.vn

Tim ki€m tai liéu (ban gidy va ban so): https:/tracuutaptrung.quochoi.vn.

Lay y ki€n nhan dan vé du thao luat: http:/duthaoonline.quochoi.vn

Mugn tra tai liéu s6: http:/muontailieuso.quochoi.vn

Cung cap théng tin truc tuyén: http:/hht.quochoi.vn (Danh riéng cho dai bi€u Quéc hoi)
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