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A m Understanding Federalism

Forward - Understanding Federalism

The discussions on federalism have progressed considerably in the past years. Since
2012, the once banned word of “federalism” has emerged again in the political
discussionsin Myanmar.In 2015, during the signing of the National Ceasefire Agreement
(NCA) it was mentioned for the first time in an official documentation. Moreover, the
NCA stated that the way forward is a democratic and federal vision for Myanmar.
Following the NCA process, federal principles for the country have been developed
as a guide to federalise the country and have been summarised in the Union Accord.
The coming years will show how those federal ideas and concepts can be integrated
in a constitutional review process and manifested to initiate a possible new political
system for Myanmar.

Over the past 7 years, the Hanns Seidel Foundation was privileged to support the
discussions on federalism with all the stakeholder groups that are involved in this
process. This work included workshops, conferences as well as study trips and various
publications on the matter of federalism. While there is a need to always advance the
discussion on federalism and Myanmar, there is also a need to inform and educate on
the basics of the understanding of federalism. This includes the clarification of key
terminologies and concepts as well as setting these concepts into country contexts
and raising questions how applicable are those to Myanmar. This publication seeks to
contribute to provide readers with an introduction to understand federalism. It aims
to be used as a preparation and reference document for seminars and workshops on
federalism in Myanmar.

The Authors, Dr Soren Keil and Professor Andreas Heinemann-Griider, have been
regular visiting experts to Myanmar. Both have worked extensively with the various and
different stakeholder groups that discuss federalism in Myanmar. The book therefore is
not only based on their academic know-how on federalism, but also their discussions
and exchanges with participants and Myanmar experts. Our gratitude also goes to Aung
Kyaw Phyo who translated the publication and Aung Soe Min who was the Myanmar
language peer reviewer.

Achim Munz

Resident Representative
Hanns Seidel Foundation
July 2019
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2 | m Understanding Federalism

Introduction

Federalism has been regularly offered as a way to cope
with deep religious or ethnic divides in a society, as a
strategy to overcome underdevelopment, or as a way to
prevent a return to authoritarianism and violence.

In Myanmar, the introduction of a federal system of
governance has been discussed since before the country’s
independence in 1948. High hopes, but also fears have
been associated with federalism.

The debate started again in 2015, when eight ethnic-
armed organisations (EAOs) and the government signed a
nationwide cease-fire agreement (NCA). The NCA calls for
a “union” to be established that guarantees democratic
rights, national equality, the right to self-determination,
and national sovereignty!.

The All Burma Students’ Democratic Front (ABSDF), Arakan Liberation Party, Chin National Front, Democratic Karen Benevolent Army,
Karen National Liberation Army-Peace Council, Karen National Union, Pa-O National Liberation Organization and Shan State Army-South
accepted to sign the pact. The text of the agreement: http://www.mmpeacemonitor.org/images/2015/oct/nca%20contract%20eng.pdf.
In 2018, two further groups signed the agreement: The New Mon State Party (NMSP) and the Lahu Democratic Union (LDU).
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I m Understanding Federalism

The NCA seeks a compromise by mentioning self-
determination while claiming at the same time that
sovereignty, i.e. ultimate decision-making power, only
rests with the union as a whole. Furthermore, the type
of federation is not defined in the NCA. The appropriate
design and implementation of a federal system have
therefore been the main topics at the recent 21st century
Panglong conferences. Ethnic armed groups expect
self-determination and ownership of "their" part of the
state, while the military wants to preserve the current
centralized system with constitutionally protected veto
powers for itself.

Self-determination

The meaning of "self-determination" is ambiguous and highly contested in constitutionaland
international law. The conflicting definitions and legal criteria for determining which groups
may legitimately claim the right to self-determination makes the concept vague and highly
disputed. Historically, self-determination was a reaction by subordinated or disenfranchised
nationalities to imperialism and colonialism.

The UN Charter of 1945 states that its purpose is: "to develop friendly relations among nations
based on respect for the principle of equal rights and self-determination of peoples", that
"all peoples have the right of self-determination. By virtue of that right they freely determine
their political status and freely pursue their economic, social and cultural development," and
that everyone has the right to a nationality and that no one should be arbitrarily deprived
of a nationality or denied the right to change nationality.

Sovereignty

Inalegalsense sovereignty has 2 meanings. Ininternational law it refers to the independence
and equality of states and their ability to govern themselves. In constitutional law sovereignty
refers to the ability of governing a society through the means of laws and other relevant
decisions;inademocracy one assumes, that the sovereignis the people and that all decisions
are based directly or indirectly on the will of the people.
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I m Understanding Federalism

Secession

Self-determination may embody nothing more than to have a right that their position is taken
into account. In a maximalist reading "self-determination" implies a right of each nation to
have a state of its own, including the right to secede. Secession in this context refers to the
unilateral separation of one territory of a state in order to form a new state, often as a result
of claims by ethnic groups to have their own nation states. Under international law unilateral
secession is only allowed in exceptional circumstances such as in the case of genocide or
substantial or long term human rights abuses.

The meaning of federalism remains contested, with
uncertainty overterms,aboutitsapplicability to Myanmar,
and the process of how to get to a federal democracy.
Federalism is not just about constitutional wording, but
about the actual operation of government. Some formal
federations exist such as Malaysia, Pakistan, Russia,
and Venezuela, where the government in the center
exercises, at times, extensive autocratic powers. While
some accuse these states of faking federalism, others fear
that federalism opens the door for secession. For others,
federalism is mainly an organizational principle, which
allows territorial units to take charge of regional policies
and to make decisions in areas that affect them directly.
Some authors see federalism as the main tool of conflict
resolution. They argue that one of the major sources
of conflict in Myanmar has been the (non-)recognition
and demand for self-determination of different ethnic
groups. Federalism can therefore provide an opportunity
to exercise self-determination, while at the same time
preserving the union of Myanmar. But this raises a host
of issues — for example, which collective "self" is entitled
to self-determination and what does self-determination
imply? What is the incentive for the Bamar population to
support federalism and decentralization?
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m Understanding Federalism

There are thus many debates about how Myanmar
could become a federation. Some argue that the 2008
Constitution already provides for federal elements, and
if implemented properly, might lay the foundation of a
functional federation. The 2008 Constitution divides the
exercise of state power between different branches of
government and lists the Union, Regions, States and Self-
Administered Areas sharing these powers.

Among the quasi-federal provisions of the 2008
Constitution are the following:

1. "Art. 11 (a) The three branches
of sovereign power namely, legislative
power, executive power and judicial power
are separated, to the extent possible, and
exertreciprocal control, check and balance
among themselves. (b) The three branches
of sovereign power, so separated are
shared among the Union, Regions, States
and Self-Administered Areas.

2. "Art. 12 (a) The legislative power of
the Unionis shared among the Pyidaungsu
Hluttaw, Region Hluttaws and State
Hluttaws. Legislative power stipulated by
this Constitution shall be shared to the
Self-Administered Areas."

3. "Art 17 (a) The executive power
of the Union is shared among the Union,
Regions and States; Self-Administrative
power shall be shared between Self-
Administered Areas as prescribed by this
Constitution.”

4. "Art 199. (a) The Executive Head
of the Union is the President. (b) (i) The
executive power ofthe Unionis distributed
among the Union, Regions and States. (ii)
Self-Administered power is distributed
among Self-Administered Areas as
prescribed by the Constitution.”
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10 | m Understanding Federalism

While the 2008 Constitution contains these quasi-federal
features, itwas mainly writtentoensure the continuedrole
of the military in politics. Myanmar’s 2008 Constitution
limits the operation of a federal system in key areas:

STRUCTURE OF GOVERNANCE IN MYANMAR

Regions & States (14)
— I
Districts
(71)
Self-Administered
Division (1) Townships
Self-Administered (322)
Zones (5)
Towns (121)
Wards & vil-
lage tracts
(16,516)

Nay Pyi Taw
(Union Territory)

(1)
Districts (2)

e

Townships (8)

e

Wards & vil-
lage tracts
(243)

1. the term of the State/Region assemblies
coincides with that of the union parliament,
whileseparate term regulations would stimulate
a national voting behavior separate from the

onein the units;

2. thetermofthe Chief Ministersisthe sameasthat
of the President, whom they are responsible to;
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— |
Districts
(71)
Self-Administered Townships
Division (1) (322)
Self-Administered
Zones (5) Towns (121)
Wards & vil-
lage tracts
(16,516)
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lage tracts
(243)
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3. the President has the power to dismiss Chief
Ministers and to select candidates for the post
of Chief Minister from among State/Region
Assembly members;

4. there are no specific requirements for States/
Regions to approve constitutionalamendments
that affect them.;

5. institutions of government at the State/Region
level are strictly set, preventing true autonomy
and self-determination;

6. there is a clear lack of independent roles for
the States and Regions. Most of their decision-
making power is shared with the Union, and
doesn’t allow for self-rule that is essential for a
federal system to work;

7. Myanmar language is set as the only official
language.

Many federalists argue thatin order for Myanmarto havea
functioning federal system, major constitutional changes
are required, which would allow States and Regions to
self-govern, and take part in the decisions of the central
government institutions in Nay Pyi Taw. There are people
whosuggestthatsomanychangestothe 2008 Constitution
are necessary that a new one must be written.

It is because of these differences of opinion that we have
decided to write this publication on “Understanding
Federalism”. Qur aim is to show examples of how other
federations have been set up, the pros and cons of their
models, and offer some ideas to Myanmar as the country
moves to a more stable democratic federation.

In order to do this, we have looked at different aspects of
federalism. Each section in this publication is structured
in a similar way. It opens with some key questions for
consideration, and it closes with a discussion on the
relevance of the discussed issues for Myanmar.
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Questions for
Consideration

Questions for
Myanmar

In between, we have tried to bring together academic
debates on federalism, support our discussion with
relevant case studies, and demonstrate the complex -
yet also flexible — nature that is inherent in any form of
federal government. Our aim is not, and has never been,
to promote federalism, or a specific type of federation
for Myanmar. The Myanmar people need to find their
own solutions for their country and their problems. What
Myanmar needs is not German or Swiss style federalism,
but Myanmar style federalism. What this looks like is up
to the Myanmar people and their leaders. The following
pages are designed to feed into the debate on this topic
and provide some technical support. This publication will
provide, so to say, some “food for thought”.

1. Whatis federalismand how is it different from
other forms of territorial autonomy?

2. Whatisthedifferencebetweendecentralisation
and federalism?

3. What do all federations have in common and
where do they differ?

1. Is Myanmar a federal country according to the
2008 Constitution?

2. Which elements of the 2008 Constitution are
federal, which are not?

3. Does Myanmar need a new Constitution or can
the 2008 Constitution be revised in order to
implement “genuine federal Union”?
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Federalism and
other Forms of

Autonomy

Federalism and other forms of autonomy aim to
accommodate ethnic, linguistic, religious, and socio-
economic diversity.

In some circumstances, this is to address strong regional
identities. This is the case in Germany, but also in the
United States, in Australia and in Austria. In other cases,
linguistic and religious diversity is accommodated
through federalism, asis the casein Canada and Belgium.

In some countries, ethnic differences based on religion,
language, culture, and self-identification are at the heart
of diversity that needs to be accommodated. This is the
caseincountries suchas Ethiopia, India, Irag, Nepal - and
Myanmar. In these countries, the dominance of one group
over others has often resulted in violent conflict.

I Federation ] A S

. Unitary Regime
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Assimilation:

Assimilation refers to the
forcedintegrationof onegroup
into the majority group. This
may include forced religious
conversion, enforcedteaching
of the majority language
and making elements of the
minority group’s culture such
as language, religion and
cultural traditions illegal by
law.

Ethnic Cleansing:

ethniccleansingis considered
awarcrimeunderinternational
law and means the forceful
removal of a group from
their historical homeland.
Usually this implies large
scale deportations and an
obvious use of large-scale
violence, eitherbyastateora
certaingroup. Theaimofthis
removalis the homogenization
of territory and the removal
of minorities from a state’s
territory. If ethnic cleansing
is combined with large-
scale killings of members of
acertaingroupwiththeintent
to exterminate a group, then
itbecomesacase of genocide.

Federalism can be part of a wider peace-building and
integration process.Itcanstrengthenthesenseof unity but
also protect against forced assimilation or subordination
under the dominant ethnic group. In countries with a
history of religious or ethnic violence, federalism has been
repeatedly suggestedinorderto stop forced assimilation,
ethnic cleansing or even genocide. Federalism has been
introduced as a way to stay together after a long history
of inter-group conflict. This is the case for countries such
as Ethiopia, Iraq and Nepal. Myanmar has faced many
decades of civil war too. There have been periods of
assimilation and of attempts of ethnic cleansing.

Federalism is a way to preserve, rather than destroy
diversity. However, ethnic majorities often portray
federalism as a start to discussions about secession and
the dissolution of the state. Yet for ethnic minorities
federalismis often seen as a way of achieving recognition
and self-rule. This conflict between majority and minority
(or minorities) is also visible in Myanmar.

Figure 1 below introduces different forms of
accommodation that have beenapplied all over the world.
In a very basic distinction, principles of territorial and
non-territorial autonomy are highlighted.

Federalismvaluesdiversity by accommodating, preserving
and promoting distinct identities within a union.
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m Understanding Federalism

Within territorial autonomy, a distinction is made
between federalism and decentralisation or devolution.
Federations always allow for self-rule and shared rule in
their constitutions.

Territorial autonomy refers to forms of
accommodationwhichrequireterritorial
self-governance. It is designed to
accommodate the specific needs of
different groups who live in a certain
territory and claim this territory as their
homeland. In theory, it should preserve
the territorial integrity of the state.

Federalism means the promotion of self-
rule for territorial units in a union and
shared rule between these units and the
union institutions. This system is used
in order to promote local democracy,
allow for decision-making closer to the
citizens, and to enhance checks and
balances in a democratic system of
government.

Decentralised systems might look similar to federal ones,
but power is not necessarily shared. Instead the union
institutions have decided to give some power to territorial
units. The union can take this power back and often has a
right to interfere in the roles of the territorial units. This
does not happen in federal systems.
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22 1 m Understanding Federalism

Figure 1: Forms of Accommodation

Source: Anderson, Paul: The Limits of Territorial Autonomy in Liberal Democracies, PhD
Thesis, Canterbury Christ Church University

Federalism “is basically notadescriptive
but a normative term and refers to the
advocacy of multi-tiered government
combining elements of shared -rule
and regional self-rule. It is based on
the presumed value and validity of
combining unity and diversity and
of accommodating, preserving and
promoting distinct identities within a
larger political union. The essence of
federalism as a normative principle is
the perpetuation of both union and non-
centralization at the same time.
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m Understanding Federalism

Federalism’s two major components—self-rule and shared
rule—make it different from decentralisation.

Self-rule refers to the autonomy of units
(in the case of Myanmar these are States
and Regions), while shared rule refers
to the participation of these units in
the decisions of the central government
institutions (in Myanmar, these are the
Union institutions).

Thisisusually donethrough parliamentary representation,
participationin constitutionalamendments and meetings
ofgovernors (Chief Ministers) withthe centralgovernment.
This ensures that the voices of the states/regions are
heard and taken into account when union-level decisions
are being made. Hence, federalism refers to the promotion
of a political system, in which territorial units enjoy the
right to make decisions in certain policy areas (such as
education) and have controlover their own finances. At the
same time, there are certainroles reserved for the central
government. In orderto ensure that the units are involved
in the decisions of the union, the units are represented in
the second chamber of the union parliament and have to
agree to important decisions of the union.
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m Understanding Federalism

If federalism is applied and protected in a country’s
constitution, then a federation exists. This is defined as
follows:

Afederationisastate whereautonomous
units with their own governing powers
are part of a larger union. A union
constitution ensures the states’
autonomy and their ability to legislate,
governandtaxtheircitizens. Federations
are characterized by a constitutional
division of competences between the
units and the union. In federations, the
citizens elect their leaders at the unit
and the union level.

A federation is a country, in which the units have
constitutionally guaranteed decision-making powers,
canimplement certain decisions independently from the
union and have their own access to financial resources.
Moreover, in afederation, both the union governmentand
the unit governments are democratically elected and are
accountable to the citizens. In this system, states can be
controlled by a party different from the party in control of
the union government.
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Case Study
Nepal

Nepal, like Myanmar, has had a long history of conflict. The Preamble of the
2015 Constitution demonstrates why federalism was introduced and how it
links to democracy and the country’s history:

It starts with a reference to the people as the source of all power:

We, the people of Nepal, in exercise of the sovereign powers inherent in us,
Embracing the sovereignright of the people and the right to autonomy and self-
rule, by maintaining Nepal’sindependence, sovereignty, geographicalintegrity,
national unity, freedom and dignity,
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30 |1 m Understanding Federalism

And continues with a reference to the country’s history:

Rememberingthe glorious history of historical peoples’ movements and armed
struggles time and again and the sacrifice made by people for national interest,
democracy, progressive change, and recognizing the martyrs, the disappeared
citizens and the victims, Ending all forms of discriminations and oppression
created by the feudal, autocratic, centralized and unitary system,

It continues with an appraisal of multi-ethnic society and solidarity:

Embracing multi-caste, multi-lingual, multi-cultural and diverse geographical
specificities, by ending discriminations relatingtoclass, caste, region, language,
religion and gender discrimination including all forms of racial untouchability,
inorder to protect and promote unity in diversity, social and cultural solidarity,
tolerance and harmonious attitudes, we also express our determination to
create an egalitarian society on the basis of the principles of proportional
inclusion and participation, to ensure equitable economy, prosperity and social
justice,

It then explains why this constitution was written:

Expressing commitment to create the bases of socialism by adopting democratic
norms and values, including peoples’ competitive multi-party democratic
governance system, civil liberty, fundamental rights, human rights, adult
franchise, periodic elections, complete press freedom and an independent,
impartial and competent judiciary, and the concept of rule of law,

It concludes with a vision for the future state:

NOW THEREFORE, in order to fulfill the aspirations for perpetual peace,
good governance, development and prosperity through the medium of
federal democratic republican system of governance, hereby promulgate this
Constitution through the Constituent Assembly.
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32 1 m Understanding Federalism

What distinguishes a federation from a decentralised or
a devolved union are two key features: constitutional
protections and shared rule.

Z 1S

Decentralization

Some autonomy for units,
but often limited

Noshared-rule elements,
i.e. no representation of
the Units in the 2nd
Chamber at Union level

Decentralization,including
the British version of
Devolutionisusually not
constitutionally protected
inthe same wayfederalism
is, which means that the
autonomy of the unitscan
beabolished without their
agreement.

In most decentralised unions, certain
units also enjoy a degree of autonomy,
which may or may not be protected by
the constitution. In contrast, in a federal
systemthedistributionofpowersandthe
commitment to federalismas a principle
is clearly outlined and protected in
the constitution. Decentralization
can have many meanings: In some
instances it refers to administrative
decentralization which means that
units in a state have some freedom in
the implementation of laws but they
have no right to take autonomous
decisions. This form of decentralization
can be found in most countries in the
world. Political decentralization on
the other side refers to states which
give their units decision making and
taxing autonomy, without necessarily
protecting this constitutionally or
ensuring shared-rule. A specific case of
political decentralization can be found
inthe United Kingdom and is referred to
devolution, which gives some autonomy
to Scotland, Wales and Northern Ireland.
They have their own parliaments and
governments that can make decisions
in certain areas, but it does not allow
Scotland, Wales or Northern Ireland to
be represented as territorial units in the
second chamber of the UK Parliament.
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However, they are represented in the first chamber,
called the House of Commons, which is elected based
on population. In federations, however, units are
represented at the union level. This is usually done by
electing representatives from each state to the union level
parliament. In Germany, for example, the governments
of the units (called Lander) send representatives to the
secondchamberandtheyhavetovoteintheinterests ofthe
Lander. In the United States, representatives are directly
elected to both houses of parliament (called Congress in
the US). Inthe upper house, or Senate, each state gets the
same number of seats--2. In some federations, such as
Bosniaand Herzegovina, the representatives of the union
parliament are elected by the units’ parliaments. The
second chambers of union parliaments play an important
role in federalism. They can influence the policies of the
union governmentand bring the voice of their constituents
to the national level. This is particularly important when
some states represent ethnic, religious or linguistic
minorities.

Federalism and decentralisation are two forms to ensure
that certain groups enjoy autonomy in the territory where
they live, or territorial autonomy. They have autonomy
for the territory, which includes a unit-level parliament,
government, and in some cases also a unit-level court
system. However, only federalism ensures that units are
also represented in the central institutions of a union,
that the units have their own constitutions, basic laws,
charters or statutes, and that the units cannot be reshaped
or dissolved without the consent of the affected people.
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36 | m Understanding Federalism

Provision of au-
tonomy / self-gov-
ernment for units
(states/regions)

Participation of
unit in union gov-
ernment

Constitutional
Protection

Union government
can overrule unit
government

Autonomy can be
limited / taken
away

Constitutional

Courts / Supreme
Courts protect the
autonomy of units

Fiscal autonomy
for units (either
to raise their own
taxes or through
union government
grants)

Units are consult-
ed / can influence
constitutional
changes

YES

YES, through sec-
ond chambers

NO, except when
unit government
does not conform
with Constitution

Not without
consultation and
agreement from
units

YES

YES

YES

YES

NO

YES on specific
matters

YES, without
agreement from
units

NO

Possible but not
always

NO

YES but very
limited

Only indirectly
through second
chamber which can
be overruled

YES

YES

NO

Very limited (see
Schedule 5 of
2008 Constitution)

NO
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38 1 m Understanding Federalism

Non-territorial autonomy

Non-territorial autonomy refers to the provision of certain
rights for groups who do not live concentrated in one
territory, when certain groups are either too small to
have their “own” territorial unitinafederal system, when
groups live dispersed across a country, or when members
of a group, which has its own territorial unit, also live
outside of this unit in another part of the country. Non-
territorial autonomy usually refers to the provision of
culturalrightsto groupsindependently of where they live.
This can be the right to use their own language, religious
freedom and the right to enjoy their own culture and
identity (for example by allowing them to celebrate their
own national/cultural holidays).

Personal autonomy (or non-territorial autonomy) in
practice means associations and assemblies of ethnic
groups, independent of a distinct territory. Theassemblies
are given financial powers of their own, i.e., each ethnic
group would be entitled to raise taxes on its members, or
the state would allocate a proportion of its overall budget
toeach of them. The ethnic associations are subject to the
generallegislation, butintheirownareasof responsibility,
forexample cultural affairs, they exercise some autonomy.
Legislation on "personal autonomy" for ethnic minorities
currently exists in Estonia, Hungary, Latvia, Lithuania,
Russia, and Ukraine.
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40 | m Understanding Federalism

Non-territorial autonomy is important, because people
move around and disperse. In Myanmar, groups like the
Shan people live in large numbers outside of Shan state,
while other groups such as the Wa, the Pa-0, and the
Palaung livein Shan state. Non-territorial autonomy could
be a means to ensure that the Shan living outside of Shan
state and the non-Shan groups in Shan state can protect
and celebrate their identity and cultural traditions. This
could be done by allowing Shan language to be an official
language in those areas outside of Shan state, which are
heavily populated by Shan, and by ensuring that the Wa,
the Pa-0, the Palaung and other groups in Shan state
can also use their language, practice their religion and
celebrate their culture.
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I m Understanding Federalism

Main Points

1. Federalismreferstothe principles of self-rule
(autonomy) and shared rule (participation of
units in union government).

2. A federation is one form of territorial
autonomy, in which self-rule for the units and
shared rule is constitutionally protected.

3. In addition to federations, other forms of
territorialautonomyincludedecentralisation
and devolution, which often gives self-
rule to units but not shared rule and no
constitutional rights.

RELEVANCE FOR MYANMAR

According to the 2008 Constitution, Myanmar has some federal elements,
such as the sharing of legislative and executive powers between the
institutions of the Union and State and Region institutions. However,
as outlined in Table 1, Myanmar does not fulfil crucial criteria of a
federal system. The Union is too dominant and can overrule the States
and Regions. The States and Regions do not enjoy self-rule, because
their decision-making roles are very limited (see Schedule 2 of the
Constitution). The Union also has the exclusive role for the collection of
revenue from the most important income sources in Myanmar (natural
resources and sales tax). What is more, the presence of Tatmadaw
personnel in the institutions of the Union and the States and Regions
also conflicts with the ideas of self-rule and shared rule.
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Federal Values and

Principles

Michael Burgess, a British academic, argued thatin order
to understand why some federations work and operate
efficiently and others do not, we have to look at the
application of values and principles in each system of
government. He concludes that the reason why federalism
operates better in the US than in Iraq is because the
values and principles of federalism are respected and
enshrined in the US, while in Iraq, political elites and
ordinary people do not necessarily share these values.
Table 2 demonstrates some of the values and principles
of federalism that Burgess has identified and adds further
values and principles.

Table 2: Federal Values and
Principles

Equality

Autonomy
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48 | m Understanding Federalism

Some authors link federalism to liberal political traditions
in Western Europe and America. Others stress security
concerns and economies of scale as the main drivers of
federalism. In the liberal tradition, each individual is
born free and endowed with a set of political rights that
cannot be taken from them. The United Statesis the oldest
federation in the world. Federalism was introduced in
1787 in order to ensure that the new government would
protect the freedom and dignity of citizens in each of the
territories. The government was limited in what it could
do, and government decisions were to be made as close to
the people as possible. Inthe past 200 plus years, America
has continued to debate power sharing between the states
and central government. Federalism values equality of
the constituent units and people, regardless of size, the
recognition of the composite, multi-cultural nature of a
state, and the need for tailor-made solutions.

Federalism is strongly linked with democracy and
democratic decision-making. Itis only when the units and
the centralgovernment are based on democraticelections,
when the rule of law is respected, when fundamental
human rights are secured and implemented, and when
a strong civil society supports and controls democratic
leaders, that afederal systemis possible and sustainable.

Equality

Federalism treats people equally (non-discrimination
provision), ensures justice (fairness provision), and
emphasizes the basic freedom of each person. In multi-
ethnic federal systems, the protection of certain groups
often becomesimportant,i.e., the recognitionand respect
for diversity. Liberal and collective rights may clash, and
they often do, yet, federalism tries to balance majority
rights and the protection of smaller groups or units.
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In Germany, equality is protected by the constitution
through a provision which highlights the obligation to
ensure equitable living conditionsin all parts of Germany.
In South Africa, mutual solidarity is addressed through a
list of obligations that the central government has for all
itscitizens. Included in thisis the protection of individual
rights and providing certain social goods such as housing.
InBelgium, a highly decentralized federal system has been
implemented since 1993, however the central government
remains responsible for social welfare in order to ensure
that all people in the country are treated equally.

Respect

Federalismis the opposite of uniformity. Afederal system
is designed to respect and protect different groups, their
language, culture, history, and identity. This means
that while federal systems are designed to hold unions
together, they are also meant to reflect the diversity in
politics of history, in public commemorations, museums,
schoolbooks, and in the selection of public personnel.




0(7;3610'30?6390: *o:méwcoooco’]cﬁ@é: u

[ c O

qQPesRC éféc"sﬁ 3980339335:390:0%:035 ooooaég_lﬁeoao ORG%%:QG@
PesYp: ﬁe@oé: eooa“oc;osﬁ oooo$<‘r$ e@fg@ooo:ooé [;)goézauogmoge[)?
»osd oo%:origogﬂﬁﬁm: @pé:c} @G@éeoea@é sgmo:raogogeo:ooo:
(ﬂoo&gu c;oooéaaoo?lmogé 3%”5;6“8: o)é:a}:&geaorg(ﬁ ﬁe@eqzsaogog
%é‘éoaoqu:sgeoT coo%ss@:qsﬁ oooo$qp:390:o.}:o$ mqé:@w@é:@ooogeoé
ceooégogaoéu oaé:ogcC C\Roooge';:aﬂézo%@ﬁ 33@(5 @eq:q_p;(r% 39090390305
GUGa §§f sgéspor}a%,c;ooo Qaﬁeqsex({)écp 0?$ogé:3faaj[ﬂ GO:G@(S@E:O%O
(ﬂoéo@én ORER sﬁémmé:? 3600C saooéewgéooé ou%emf)(ﬁéﬁ
Qg 6OY[RYC0RE600 O(DCSQLXS®§¢§U)OS?@OSOD§ oooSC\S(ﬁd)%ccéogéﬁ
%ééogé:ﬁ @éoﬂeﬂo:aao:c\?:aaeo"r m%;oRegg_l aoogaée@oés c0gpP
c;@eﬁsraogo’g ou%e@o%:qooé C\Rﬁﬁ%(\%@q:o’% oooo$uaeeooégn§cﬂooéu

Gm:m:ﬁ

< < < < < < < < ﬁ < < <M e <
O IHOOO$OD PO cr)o::))eoooopj:@@e@&ﬁ& QO@}T{ICU)(‘D@)O):D@II

00539050§00°69320: §6 eq:agapaRC eora3(r:ea00meqp: Wi} @
200000091 WHemig! 208E:e(039¢: §¢ 03053003 03 ccven:(8:
33mo33(7305@o:q$ Qéeq:axg(ﬂ:oéu a@cx%oaéqj)o 005361050@5@@:33@
(0pS ecooC pgp:aa0: 68|03 eoeq:m0305 deq:adconiodps 208Ce(mot:
B §S8eq mepipSgiep mBSimecSqpn [Bo3aSepr
emp:00mdqp: §¢ (0p5g,05008: gz 6g:q)05(8€:03,03¢ $oocaj(onig
o3 coCwdeoqscons: qpSgudcloopSi

51



52

m Understanding Federalism

Kashmiri

Puﬁjebi

Malayala

Hindi

Recognition

While diversity is respected, there is also a recognition
of commonality. The coexistence of group rights and
individual rights might lead to conflicts, for example,
when certain cultural practices or religious beliefs
undermine the constitutionally protected equality of men
and women. Group rights for certain people might limit
the individual rights of others, as is often the case when
minority languages become the only official language in
a union’s territory.

Official Languages in India

At the central level, India has two official
languages: Hindi and English. These
languages are used in official business

Nissi of government, the judiciary and
Ao communications between the central and
Vet ynit levels. However, Indian states are
Mo able to specify their own official languages
accordingtothe national constitution. Since
independence,Indiahasaddedmanyregional
languages to the official languages and

there are now 22 official languages in India.

Autonomy

Autonomy, or self-rule, is essential to federalism in order
to protect, promote and enjoy what makes the specific
unit special, like language, culture, and religion. Some
units might have distinct languages that they decide to
make official. In Myanmar, the ethnic states might thus
introduce their own official languages, for example as
languages of instruction in education. In Myanmar,
this would mean that different States and Regions have
different official languages. Certain provisions at the State
and Regional level would ensure that their culture and
identity is protected.
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Subsidiarity:

Subsidiarity means that
decisions should be made
by the most efficient and
capable government level
that is closest to the people.
Whenever possible, decisions
should be made by the local
government level, otherwise
by the unit level, and only if
uniformsolutionsarerequired
andnoalternativeis possible,
then the central level shall
make the decision. This
principle is important when
distributing responsibilities
in federal systems.

Competition and Experimentation

Competition is linked to the idea of
federalismasamarketplace ofideas and
best policies as a horizontal political
and economic search for solutions
(between the States/Regions and the
union). Flexibility means that policies
and services may vary according the
needs and circumstances.

A federal system also helps encourage experimentation
at the local level. What one unit tries and succeeds
at can serve as a model for other states. United States
Supreme Court Justice Louis Brandeis described states
as “laboratories of democracy” because states can try
different social and economic experiments without risk
to the rest of the country. Using the language example in
Myanmar, one state may select one official language where
another might have more than one. The outcomes of those
policies can be assessed and adapted by other states.

Subsidiarity

No level of government should be able to impose
its will on the other. In order to ensure this, federal
systems subscribe, at least in theory, to the principle of
subsidiarity, which means that decisions should be taken
at the closest level to the citizens whenever possible. A
number of responsibilities can best be implemented by
the local level (such as local infrastructure, housing,
waste management), and the unit level (such as tourism,
education, regional economic development, policing)
while a number of duties require country-wide uniform
regulations (such as foreign policy and currency policy).
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Partnership

The principle of partnershipmeansthatthe unitsand union
level respect each other’s autonomy and work together
on things where cooperation is required and beneficial.
Partnership also means that problems and disputes are
solved peacefully and that units and the central level
abstain from the use of violence. Finally, partnership
also means that laws and the constitution are respected
and that a constitutional court is the final referee in case
of disagreement. While the units may have guaranteed
autonomy, it is also important that they maintain loyalty
to the union and respect and follow the laws of the
central government. The central level and the units must
respect each other’s authority. This does not mean that
there will be no disagreements, but that when there are
disagreements, these will be solved through political and
judicial means, through bargaining and compromises.
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Conflict resolution

These values and principles are abstract and sometimes
hard to follow. However, they are essential in order to
ensure that a federation is stable and working properly.
When there is a dispute over these values, federal
systems have numerous conflict resolution mechanisms.
Conflict among different units (horizontal) and between
different units and the central government (vertical) can
be resolved through the use of commissions, committees,
joint sessions of the two chambers of parliament, courts,
arbitration and mediation as well as executive meetings
and cooperation amongst civil servants. In many
federations conflicts between levels of government are
solved through meeting of chief ministers of the States
and Regions. Federal courts, in which judges from both
levels of government are represented, are an effective
conflict resolution device as well. Federal countries such
as Canada, Germany, Switzerland and others have become
experts in non-violent conflict resolution.

More on the judicial system’s role in dispute resolution
will be discussed below.
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Main Points

1. Federalism is connected to a number of
important values and principles such as
Equality, Recognition, Respect, Competition
and Flexibility (Values) — and Autonomy,
Experimentation, Subsidiarity, and Partnership
(Principles).

2. These values link to the ideas of self-rule and
shared rule and underline decision-making and
inter-ethnic cooperation in federal systems.

3. Manyofthesevalues growovertimeand develop
and change. Federations need to adapt and
change accordingly.

RELEVANCE FOR MYANMAR

As federalism is being discussed as part of the 21st century Panglong
Conference, it is important that the parties involved are willing to find
a mutually accepted agreement on a federal union. At the heart of the
debate in Myanmar is finding a compromise between those pushing for
far-reaching autonomy on the one side, and those seeking to preserve as
much uniformity as possible on the other. The focus of Myanmar’s debate
has been on institutional design, the distribution of responsibilities and
financial relations, but the rights of ethnic groups not yet entitled to
autonomy, the different socio-economic capabilities of the States and
Regions and thus the issue of capacity-building for federalism, and the
politics of the past need to be considered.
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Multi-Ethnic Federalism

Multi-ethnic states are often faced with the problem of how
tointegrate ethnically orreligiously diverse groups, which
compete for access to political power, for control over
administrations, public posts and economic resources.
Ethnicgroups,bothdominantandnon-dominantones,want
tocontrolthe government asawhole orin parts of a given
country. Multi-ethnic states with groups that live closely
togetherin the same area are a challenge for integration.
This is because compact and separate settlements of
ethnic groups enable easy communication, a sharing
of resources, and help foster a specific identity. Unlike
the USA, Germany,
and Austria, in which
federalism is mainly
about historically
grown states and
regions within a joint
national framework
(including a common
culture, language,
religion etc.), multi-
ethnic federations
have several specific
constitutional and
political features:

1. recognition of different peoples in the
constitution;

2. the moral equality of ethnicities;
3. conflict resolution;
4. the promotion of different state languages;

5. flexibilityinthe application of national policies,
and;

6. socio-economic development of remote areas.
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Federalism is a frequently offered recipe for the
management, regulation or resolution of ethnic conflicts.
But federalism can also be seen as capacity-building for
independence, which is one of the reasons the term was
so feared in Myanmar. Perhaps federalism could bring
about secession instead of preventing it. There are cases
where federations have failed such as the former Soviet
Union, Yugoslavia, Malaysia and Indonesia. In hindsight,
these failures seem to show that federalism in ethnically
divided societies can be a starting point for secession.
However, none of these countries applied genuine federal
democracy, and it often was the absence of proper federal
structure and the push of the majority group to dominate
that was the main reason for conflict in these countries.

Self-determination has many different faces, in its
broadest sense it means that people have the right to
determine their political, economic, social and cultural
affairs, including the choice of their political regime.
The notion of self-determination was originally confined
to minorities in an empire or to the right to be liberated
from colonial domination, but it extended over time to
the right to autonomy, to minority rights, to internal self-
determination, to the right to dissolve an existing state
or to create a new one by means of secession. Whether
self-determination actually implies a right to secede is
disputed; only a few constitutions extend the right of self-
determination to include secession.
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Secessionism, however, occurs both in federations as
well as in non-federations. Since most of the current
secessionist movements try to break away from non-
federations, or unitary states, one could argue that unitary
states are no guarantee against quests for secession
either. Take, for example, Scotland in the United Kingdom,
which is a devolved country with ongoing debates about
Scottish independence. The same can be said about
Myanmar. The more centralized Burma/Myanmar became
after independence, the more secessionist movements
evolved in the border hill areas.

Federalism most often only works if it is combined with
democratic governance. The failure of the Soviet Union
and Yugoslavia, as well as the stalled federalization in
Malaysia and Indonesia can be explained by a lack of
democratic governance which created grievances amongst
minority groups.

Whetherfederalismiswell-suitedtoholdingheterogeneous
statestogether seemsto depend on context, the problems
at hand, and the institutional details of federalism. Some
multi-ethnic federations were more successful than
others, among them are Switzerland, India, or Nigeria.
Constitutionalism,democracy,asymmetry, limiting central
power, a multi-layered party system, and the willingness
to carve out new ethnic units mark the difference. There
isno single answer to the question of whether federalism
promotes secession or integrates multi-ethnicity. A
functioning democracy, which provides all relevant ethnic
groups with access channels to the political system,
could work without federal arrangements. However, this
trust in democracy does not seem sufficient to integrate
marginalized groups.
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In order to accommodate ethnic or
minority demands, and to avoid secession,
states may decentralize, devolve decision-
making powers, create autonomous areas
orfederalize. Often the political regimes
inethnic federations vary in the regions or
statesinordertoaccommodate regional
interests. Forexample, the size of regional
parliaments, electoral systems, quotas
for representation, electoral laws or
protection of indigenous land rights may
be different in the various units.

The reasoning behind allowing territorial autonomy in a
multi-ethnic systems is simple: it will enable groups to
protect their identities and cultures, while also ensuring
that this group can participate in the union’s institutions
through shared rule. This form of autonomy and political
participation is designed to lower the risks of secession
and violence.
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Ethnic federalism diffuses pressure in the political
system, but often promotes nepotism and persistent
patron-client-relations, chauvinism and vitriolic anti-
immigrant rhetoric, too, because ethnic groups often
claim exclusive ownership of their segment of the state.
In ethnic federations one frequently finds conflicts over
the supremacy of national or unit law as well as claims
or declarations to be sovereign. Ethnically defined
federal units tend to expand their understanding of self-
determination up to sovereignty, they see themselves as
nation-statesinwaiting. Thiswasthecaseinthe late Soviet
Union, ex-Yugoslavia, and in post-Soviet Russia. Statutes
or constitutions of ethnic states or regions may contradict
the national Constitution, for example by declaring
that a given nationality is the sovereign. Furthermore,
competing ownership claims over natural resources may
clash; the national government may employ excessive
emergency powers while ethnic regions or states may limit
the universal exercise of citizenship rights. At the same
time, India for example has proven that the creation of
ethnic states constrains national majorities and protects
the survival and reproduction of minorities.

Case Study on Self-Determination:

InMalaysia, the States of Sabah and Sarawak are detached
from the mainland and have a common land border with
Indonesia. According to the Malaysian Constitution,
both states enjoy additional rights (Article 95B) and
constitutional protections. For example, the Malaysian
government and parliament cannot interfere in the
institutional set-up of these two states (Article 161E).
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The additional rights for Sabah and Sarawak (in addition
toallotherrights givento ALL states in Malaysia) include:

1. Native Law and Custom;

2. Registration of Adoptions under Native Law or

Custom;

3. The Determination of Matters of Native Law or

Custom;

4. The Constitution, Organization and Procedure
of Native Courts and;

5. Powers of Native Courts which deal with
customary law (adat), native customary land
disputes and applications from non-native to
be identified with the native communities
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76 | m Understanding Federalism

Conflict Regulation

in Multi-ethnic Federations

A potential remedy for the avoidance of secessionism
seems to be a greater recognition of multiculturalism and
respect for diversity. In this sense, conflict regulation in
federal systems refers to preventing centralization and
protecting the groups within the federal union. Even if
it is symbolic rather than legal, it can counterbalance
nationalistrhetoric. Beingaware of the power of narratives
of past victimization is essential for understanding and
buildingasolid unioninthe future. In Myanmar, the Karen,
Kayah, Kachin, Shan, and Rohingya all have a distrust of
the Union based on their histories; it is important for the
Union to convey to them a sense of belonging and co-
ownership of the Union as a whole. 2

Taking into account the long tradition of exclusion and
violence between different ethnic and religious groups in
Myanmar, itis easy tounderstand why recognition through
politics of history, memorials, in museums and school
books is so important for many of the ethnic minorities
and the ethnic armed organizations. The mentioning of
all constituent groups in the Constitution may provide a
normative frame against domination by the “core nation”.

2 In the case of the Rohingya the legitimacy of belonging to Myanmar is highly disputed. The word Rohingya itself already emerged from
the colonial and pre-colonial terms Rooinga and Rwangya. The Rohingya refer to themselves as Rudingga /ruajnga/. The term "Rohingya"
may come from Rakhanga or Roshanga, the words for the state of Arakan. The word Rohingya would then mean "inhabitant of Rohang".
Aright to "self-determination” extends to the right to determine one's own name. Politics of extermination often begin with the denial of
a group's name. Upon request of the State Counsellor of Myanmar even the Advisory Commission on Rakhine State used neither the term
“Bengali” nor “Rohingya”, who are referred to as “Muslims” or “the Muslim community in Rakhine”. However, part of the recognition of
diverse identities is respect for a group's chosen name.
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Ethnic federalism provides territorially concentrated, but
also dispersed, groups with a sense of security. A sense
of assured survival as a group is essential for intra-group
pluralism — people are no longer forced to express all
their collective concerns just in ethnic terms. Politics of
recognition allows forintra-group differentiation. People
from one ethnic background may, for example, vote for
diverse political partiesand not just theirown ethnic party
because they feel their ethnic rights are already secure.
India, Nigeria and Russia, in part, evidence this. In these
diverse countries, different ethnicities vote for non-ethnic,
national parties because their main focus is not protection
from the majority. Multi-ethnic federalism may stimulate
the emergence of new identities, particularly regional
identities, which are not primarily based on ethnicity.
Over time aregionalidentity may supersede ethnic group
boundaries. The greater the benefitsforall groups livingin
agiven territory, regardless of ethnic affiliations, the more
likely people will identify with territorial self-governance
ratherthanan exclusive ethnicidentity. In Myanmar, many
ethnic groups co-exist for example in the Chin, Shan or
Kachin states and may come together regionally instead
of based on their ethnicities.

For conflict regulation it is important that all ethnic
groups, not just the dominant group in that territory,
benefit equally. Democratic norms and procedures and
the rule of law are necessary to sustain minority rights.
Authoritarian regimes based on the hegemony of one
ethnic group generate distrust and resistance among the
excluded groups. Ethnocratic regimes, in which one group
exclusively controls regional or central institutions, are
destabilizing as well, because political opponents and
those not belongingtothe dominant regional ethnic group
are excluded and their voices are not heard. Thisis why a
democratically legitimized government with preventative
measuresagainstthe “terror ofthe majority” areimportant
for conflict regulation.
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Equality of citizens and equal opportunities for access to
powerinthe units, regardless of ethnic background, is key.
You can see examples of instability and calls for secession
in countries where power was not shared with minority
ethnic groups. Ethiopia is an example in which multi-
ethnic federalism has been implemented but dominated
by one major party. This has led to conflict between
different ethnic groups and calls for secession. Likewise,
the dominance of one party under President Barzaniin the
Kurdistan Region of Iraq has increased tensions between
Kurdsand Arabs, and more widely between the region and
the Iraqi government. In Pakistan, there is also evidence
thatthe inability of political leaders toinclude and protect
minorities has contributed to the instability of the federal
system and to regular periods of military dictatorships.

In multi-ethnic federations, the central
government is often tempted to extend
its power over the units. These centralist
tendencies could be countered by power-
sharingin the central government through
coalition governments that involve
representatives of different ethnic groups.
By giving these representatives a seat
at the table, it not only gives them the
opportunity to be part of the solution
but it also encourages support from
their ethnic groups, who see a reward
for their involvement. But this model
requires the representatives
of different ethnic groups and

differentregionsinafederation
to not only fill quotas in the
union government, but also
have equal power and a veto
right over key issues such as
language rights, education,
financial affairs affecting the
regions and regional self-
government.
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82 | m Understanding Federalism

The list of federations that are multi-ethnic includes
Bosnia-Herzegovina, Ethiopia, India, Nigeria, Pakistan,
Russia, South Africa, Spain and Switzerland.

At times federalism and power-sharing are applied at the
same time in multi-ethnic states. Power-sharing implies
grand coalition governments in which nearly all political
parties have roles, the protection of minority rights, a
decentralization of power and granting veto powers to
ethnic units. Power-sharing might be an alternative to
war, but it has a "price tag": actors of violence are often
extraordinarily rewarded for agreeing to a ceasefire or
peace agreement; the search for consensus can turn into
deadlock; minorities may exercise absolute veto powers
and; finally, the power relationships at the end of war are
likely to be preserved. Evidence from Belgium, Bosnia-
Herzegovina, Macedonia, Nepaland Switzerland suggests
that power-sharing or federalism can end a war in deeply
divided societies, yet the only case where power-sharing
remained stable over time is Switzerland.

Federalism means constant bargaining. Inter-
governmental conferences, effective parliamentary
chambers (bicameralism), inquiry commissions, and
bilateral or multilateral treaties between the union
government and unit governments are arenas for
bargaining. Inter-governmental conferences often provide
bargaining space, especially when the parliament is weak.
Meetings of chief executives of the units offer an arena
to prepare and make decisions, even if there is a lack of
transparency.
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m Understanding Federalism

The union, aswellas unitgovernments, are likely to pursue
their own interests. It is therefore essential to have a
“third party" that mediatesin case of conflict and prevents
one side from always being the winner. In democratic
federations, constitutional courts usually play this role.
Inordertobeasuccessful "third party," these courts need
to be independent, recognized and principally neutral -
qualities generally missing in authoritarian federations
where the constitutional court tends to side with the union
government. Hence the judiciary plays a key role in all
federalinstitutions, but particularly in multi-ethnic ones,
because it is seen as the neutral party making decisions
on conflicts between different ethnic groups. The rule of
law and the independence of the judiciary is therefore an
important element for the success of certain multi-ethnic
federations.

“All peoples have the
right of self-determination.
By virtue of that right they freely
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No legal definition of "peoples”

There is no recognized legal definition of "peoples” in
international law.

There are far more self-identified nations,
nationalities and ethnic groups than there
are states and there is no legal process
toredraw state boundaries according to
the will of these peoples.

Many definitions of "peoples” refer to ethnicity, language,
history, "mutual affection or sentiment", "loyalty",
solidarity, or an expressed desire for self-determination,
but more often than not the coherence of these ethnic
groups is questionable. International law does not
recognize ethnic and other minorities as separate
peoples, with the exception of casesin which such groups
are systematically disenfranchised or repressed by the
government of the state they live in.
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A democratic and human rights based approach to self-
determination entails the personal right to align with a
people, i.e. the right — not compulsion - to form and to
belong to people, as well as a people's right to determine
their politics. Contentious issues of self-determination
include determining international and internal borders,
privileges of "indigenous" populations or "historical
nations" over later settlers, the preservation of traditional
social orders and the protection of minorities inside
minorities as well as unequal citizenship rights. In
other words, self-determination can turn into a highly
discriminatory social and legal practice. The problem
with self-determination is thus its exclusive, often non-
democratic character that reserves “rights” to allegedly
pre-existing collective entities — the “self” is then pre-
defined by tradition rather than volition.

Self-determination has led to an increase in the number
of conflicts within states, as sub-groups seek greater self-
determination and full secession. Self-determination
often conflicts with rival leadership claims in ethnic
groups, with unprotected "minorities in minorities" and
with the dominant state

Self-determination may contrast with
the principle of territorial integrity or
sovereignty of states. In the practice of
international law, territorial integrity
takes precedence over self-determination,
unless a lengthy violent conflict forces
the government to reconcile.
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A right to secede is commonly only granted as a remedy
of last resort. However, in cases of non-self-governing
peoples and foreign military occupation, the principle
of self-determination trumps that of territorial integrity.
In cases where a people lacks representation by a state
government, they may be considered a separate people.
But the international community usually reacts with
political opportunism rather than principle to quests for
self-determination. Self-determination within a single
state is a domestic matter not covered by international
law. UN Resolution 1514 (XV) of 1960 states that any
attempt "aimed at partial or total disruption of the
national unity and the territorial integrity of a country
is incompatible with the purposes and principles of the
Charter". Self-determination is divided into internal and
external aspects, the latter one referring to sovereignty
in external affairs, which is commonly reserved to the
national government. However, this prioritizing of
territorialintegrity and external sovereignty of the nation
over self-determination is rejected by some who argue
that all peoples have the right to self-determination.
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Segmentation

Often the risks of secessionism associated with self-
determination can be contained if radical ethnic groups
become fragmented and contentious policy issues are
segmented. Like other political systems, federations are
mechanisms to distribute and dissolve political pressure.
Having many units can help to fragment the dominant
group. If a unit is more diverse, then radical action by
one ethnic group is prevented. Another segmentation
strategy could consist of distributing contentious issues
over severalinstitutions. The number of states or regions
should not be cast in stone forever. In Russia, several
autonomous districts were fused, in India and Nigeria
ever more states were created compared to the number of
unitsatindependence. The creation of new states, i.e. the
segmentation of ethnic groups with competing ownership
claims over a given state, alleviated pressure.

De-escalationis more likely if a systemis able to avoid an
accumulation of complaints in one ethnic division. This
is what we mean by segmentation. For example, a unit
could be formed based on language instead of religion.
Regional borders based on historical, linguistic and
economic criteria thus cause less conflict potential than
borders based on religious affiliation. Borders based
on religious divisions only deepen conflicts, because
politicized religion tends to be more fundamentalist
than secular. India and Nigeria’s experiences confirm
this insight; in India, for example, Muslim Jammu and
Kashmirand the quest fora Sikh state instigated violence,
in Nigeria the introduction of the Sharia in 12 Northern
states discriminates against non-Muslims and gave rise
to the terrorist organization Boko Haram.
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Contrary to conventional wisdom, where regional borders
are drawn in a way that turns minorities into regional
majorities, thisrecipe is likely to lead to ethnic expulsion
of non-titular minorities. Instead, units with a diversity of
ethnicities offer the opportunity for a growth of regional,
rather than ethnic-exclusive, identifications. Mandalay
Region or Shan State in Myanmar are examples of this.
If these Regions/States were to be identified as the
exclusive territory of one group, and henceforth were fully
controlled by this one group, then new exclusions would
occur, which is likely to lead to new conflict.

Oftenin multi-ethnic states, groups ask for recognition of
their exclusive "homeland". If this is granted, provisions
on how to protect minorities within the "homeland" need
to be addressed.
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Asymmetrical Regulations

Federations cannot have the same solutions for all
different ethnic demands. They must be flexible in their
approach. The characteristics of ethnic groups are
different so the approaches should be different and, at
times, asymmetrical. Asymmetric regulations consist of
exemptions from general laws and special laws in certain
places for certain people. This may seem to conflict
with the equality provision but asymmetry responds to
different capabilities, needs and political preferences -
unequal starting positions should be accommodated.

One common fear of asymmetries is that they cause
jealousies and more requests from minority groups. In
other words, if one region is entitled to certain rights,
others are likely to request the same. But if specific
regulations are balanced by larger equality provisions,
are democratically legitimized, and regularly assessed,
they may contribute to conflict regulation. India and
Russia offer, for example, ethnic district autonomy for
smaller groups apart from regional autonomy.
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98 | m Understanding Federalism

A fixed system of government entitlements for certain
ethnic groups, however, preserves group boundaries.
It leads to rigid control and the perpetuation of group-
related demands. Instead of fixed quotas or benefits for
specific groups, affirmative action should be based on
needs of marginalized social strata rather than ethnicity
per se, because otherwise a small number of ethnic
entrepreneursare likely to benefit most fromasymmetrical
arrangements. Quotas are likely to lead toaincrustation of
groups of origin instead of rewarding merits, for example
when civil service posts are filled according to ethnic
quotas.

If secession is to be avoided, federalism must be capable
of offering and distributing public goods for marginalized
ethnic groups or regions in a way that seems, at least in
thelongrun, abetter dealthan secession. Federalism may
lose its legitimacy if it constantly fails to deliver for all
people. The creation of ethnic units should not lead to a
deterioration of the socio-economic situation of ethnic
groups or afeeling of being left out of the union’s progress.
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Multi-ethnic federalism:

A Right to Secede?

When the Bolsheviks came to power in Russia in October
1917, they supported the right of all nations, including
colonies, to self-determination; it was part of their
endeavor to distance the new regime from the Tsarist
legacy. The Soviet model of ethnic federalism gave
rights to nationalities or ethnic groups according to their
respective size and concentration of settlement, including
the right of secession for its 15 Union Republics. The
Soviet model was later imitated to some extent by China,
Yugoslavia, and Myanmar. However, the Soviet Union
violated its proclaimed principles of self-determination
by suppressing those trying to actually exercise self-
determination. China followed the Soviet Union in
including the right of secession in its 1931 constitution.
However, the Communist Party later eliminated this right.

As of 1996, the constitutions of Austria, Ethiopia, France,
and Saint Kitts and Nevis have express orimplied rights to
secession. Switzerland allows for secession from current
cantons and the creation of new cantons. The cantons are
seen as sovereign entities with ultimate decision-making
power. In the case of Quebec's potential separation from
Canada, the Supreme Court of Canada in 1998 ruled
that only both a clear majority by popular vote of the
province and a constitutional amendment confirmed by
all participants in the Canadian federation could allow
secession.
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The 1947 Constitution of the Union of Burma contained a
right to secede under a number of procedural conditions
aswell. Thatright was eliminated in the 1974 Constitution
of the Socialist Republic of the Union of Burma (the
"Union of Myanmar"). There is an ongoing debate about
the link between the right to self-determination, a right
to secession and a non-secession clause in the current
peace conference. The Tatmadaw have made it clear that
they will not accept any form of reference to secession,
while many EAOs want a clear recognition of the right to
self-determination and want to eliminate the current non-
secession clause from the constitution.
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Case Study
India
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Of all Asian federations, India provides the best insight into the workings of
multi-ethnic federations. India is an example of coexistence and flexibility of
multiple identities, especially in a huge developing country. Indian federalism
is characterized by the combination of parliamentarism and majoritarian
democracy, asymmetries and the diversity of bargaining arenas. The
autonomy of the states in India allows for substantial flexibility in minority
protection. Despite a very diverse population and variety of conflicts, India’s
relative success might be explained by how inclusive its institutions are, its
adherence to multiculturalism and support of informal bargaining.
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106 | = Understanding Federalism

Minority protections significantly vary among India’s states. Issues remain
in numerous states which have a number of minorities, and where access
to resources and services is not provided for all groups. However, both
the Union and the states have minority rights protection mechanisms in
place, and they have, in general, been successful. Muslims especially feel
discriminated against in certain states and not sufficiently protected by the
union government.

Main Points

1. We distinguish between internal self-
determination (“a right to cultural autonomy
and protection”) and external self-
determination (“a right to secession and
independence”).

2. Allfederations commit to the right of internal
self-determination through autonomy (self-
rule) but most do not allow external self-
determination (i.e. secession).

3. Some federations allow procedures for
secession, but these need to be clearly
stated in the Constitution.
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RELEVANCE FOR MYANMAR

As debates about the future federal system in Myanmar continue, the
question of self-determination remains of key importance. In the original
Panglong Agreement and the 1947 Constitution, some ethnic groups
were given the right to secede if the federal system failed to sufficiently
protect their identity within the newly independent Burma. Today, the
2008 Constitution includes a non-secession clause, something that the
Tatmadaw continues to insist on for any future federal Myanmar. Many
EAOs and ethnic groups reject the idea of a non-secession clause, but
they do not necessarily support a directly stated right to secession
anymore.

This remains a difficult issue and federalism provides a compromise
because of its focus on internal self-determination, which does not
necessarily or automatically lead to external self-determination.
However, internal self-determination must ensure that different
groups can protect and celebrate their diversity, and it must ensure
that Myanmar’s diversity is recognized in the symbols of the state, its
national anthem, its official languages and its cultural values. What
is more, in order to make a federal system work and ensure internal
self-determination, democratic governance is key in order to alleviate
conflict. This means that decisions should only be made by leaders that
have been elected by the people, and that the people can hold their
elected leaders to account for their performance.
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Distribution of
Responsibilities and

Fiscal Federalism

Federalism means shared rule and self-rule. At the core of
every federal systemis the distribution of responsibilities
between the union government, the unit government and
local government. Often, the various layers of government
share some responsibilities. This is called joint powers

The union governmentis mainly in charge
of defense and the declaration of war,
foreign affairs, the national currency,
postal services, the preservation of the
national market (interstate and foreign
trade), and customs, patents, and
copyrights. Union  government
responsibilities usually include areas
which require standardized rules and
regulations, constitutional supremacy
or are related to national sovereignty.
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114 1 = Understanding Federalism

Responsibilities reserved for the units
often include the establishment of local
governments, the regulation of regional
and local trade, public safety and the
establishment and maintenance of local
schools. The election and the size of
regional government (both legislative and
executive branch), the representation of
minorities, police, regional planning and
urban development, education, sports,
museums and archaeology, forests,
agriculture, fisheries, tourism, and local
markets might also be the responsibility of
the units of a federation, but not always.

The regulation of transport, health and social policy
might belong either to the unit government or the union
government or it could be managed jointly. Countries
where federalism is used to regulate ethnic, cultural,
linguisticand religious diversity often allocate education
and the protection of culture to the units to ensure that
the diversity of the country is recognized and protected.
Likewise, local law enforcement is often managed by the
state or regional units, but defense is nearly always a
responsibility of theunion. However, national police forces
exist as well, such as the Federal Bureau of Investigation
(FBI)in the US or the German Federal Police and they are
tasked with the protection of federal agencies, with air
and transport security, with fighting organized crime and
terrorism as well as coping with emergency situations.
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Federal powers
foreign policy /
defence
national market /
customs
patents and copyrights
constitutional
supremacy
external sovereignty
postal affairs

tax collection and distribution,

Shared rule (joint powers) usually includes tax collection
and distribution, roads and railroads, environmental
protection, education standards, the federal wealth
sharing formula, law and order, the establishment of
courts, interstate commerce, and general welfare. The
image below demonstrates those powers given to the
nationalgovernmentinthe US, the powers of the 50 states,
and joint powers/responsibilities, in which cooperation
between the two levels is required. Constitutional
supremacy means that all powers — federal as well as
State powers - are subject to the Constitution of the
USA. The external sovereignty rests exclusively with the
federal government while residual powers, i.e. all those
not explicitly givento the federal level, rest with the states
or municipalities.

State powers
regional & local trade
public safety
election & size of
regional government
police
regional planning &
urban development
education, sports,
museums,
forests, agriculture,
fisheries, tourism

Joint powers

roads and railroads,
environmental protection,
qualification standards, the
federal wealth sharing
formula, law and order,
the establishment
of courts, interstate
commerce,
and general welfare
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m Understanding Federalism

The systems of civil service differin federations. Germany,
for example, has a small union civil service. Most of the
administration is done by the Lander. The Lander hire
and recruit most civil servants, including teachers and
university professors. However, in the US, the civil service
is strictly divided between those civil servants working
for national agencies and those working for one of the 50
states.The Germansystemissometimescalled cooperative
federalism —civil servants, agencies and politicians of all
levels have to work together. The US system is called dual
federalism, because the civil service of the 50 states and
of the national government are separated.

However, in all federal systems, cooperation between
the different layers of government is required for policy
implementation. For example, the units of a federation
might be in charge of local hospitals and local health
provisions, but the standards for the training of doctors
might be set by the union. What is more, decisions made
at the union level might require civil servants of the
units to implement them. Tax collection is one example
of this. The civil service in Myanmar differs from federal
understanding; it is centralist, the Union Civil Service
Board (UCSB), which is a union government agency,
appoints, pays, promotes and manages the civil service
across the country.
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120 I = Understanding Federalism

Fiscal Federalism

Fiscal federalism refers to the distribution of financial
resources. It links to principles about which level of
government collects and keeps taxes, to the control of
national resources and the equalization between poorer
and weaker states and regions.

Atax (from the Latin taxo) is a mandatory
financial charge imposed upon an
individual or another legal entity, for
example, a corporation, by the government
inordertofundvarious state expenditures.
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m Understanding Federalism

Individuals have to pay taxes, otherwise the state can
punish them. Most countries have atax systemin place to
pay for national, regionaland local needs and government
services. The income of a state can be divided into the

following categories:

1.

Direct taxes which are paid directly by an
individual or an organization (property taxes,
income tax, taxes on assets). Those who have
more resources or earn higher income usually
pay more direct taxes;

Indirect taxes are collected by a seller and paid
by the buyer. Some examples are sales tax,
import duties, taxes on fuel, liquor or cigarettes;

Charges and fees for services. Examplesinclude
license fees, airport taxes and tolls;

Revenue from government owned companies;
Fines and penalties like speeding tickets;
Rents, concessions and royalties. The
concessions of land for extraction of natural
resources is one example;

Borrowings, and;

Tariffs like customs duties.
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124 | = Understanding Federalism

A key goal of fiscal federalism is to provide for equal
access to public services and opportunities throughout
a federation.

There are two philosophies of fiscal
federalism. One, the European model,
involves the promotion of equal living
conditions throughout a federation. The
otheristhe US modelofperformance-based
federalism, which promotes competition
among the units of a federation. The first
model prioritizes social cohesion whereas
the more competitive US model promotes
innovation, self-reliance, and budgetary
discipline.

Fiscalfederalismaimstoovercomeregional discrepancies
in wealth, access to natural and other resources, and in
infrastructure. Fairaccess to public goods and services is
ensured by units and the union.
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m Understanding Federalism

Theoretically, fiscal federalism promotes transparency
and accountability in public spending. To be autonomous
in decision-making and implementation of their
responsibilities, states, regions and local government
units need substantial revenue raising powers of their
own. Often distribution and equalization within a
federation are highly politicized.

Equalization relates to the balancing of
income inequalities between the units of
a federation in order to ensure more or
less equal living conditions throughout
the federation

Party politics and inter-regional competition, as well as
ethnicdiversity,thegeographicdispersalofthepopulation,
clientelistic networks and a threat of secessionism are
factors influencing the actual distribution of income -
politics play a huge role in distribution of income since
politicians placate loyal voters.

The stabilization of units’ income is mostly the task of the
union government. Income gaps can be solved through
transfers of money from the union government to the
units. Joint funding is also often needed in emergencies.
For example, when responding to natural disasters
or people displaced by conflict, both unit and union
governments will finance relief efforts. However, union
governments generally do not finance things that are
solely the responsibility of the unit or local government.
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128 1 = Understanding Federalism

In order to avoid conflict over budgeting between the
union and units, recent scholarship and political practice
recommend reducing mixed financing (union and the units
finance activities together) as much as possible. Political
practice has demonstrated that focusing union finances on
union tasks and unit finances on unit tasks, and keeping
the two separated as much as possible, works best in
practice, supports responsible spending, and avoids
conflicts.

There are many forms of equalization:

1. The co-funding of joint responsibilities or
large investment projects of the union and unit
governments. These are mostly agriculture,
welfare, health care, or infrastructure related;

2. The sharing of mass taxes such as Value Added
Tax (sales tax);

3. Unconditionalrevenuesharingaid by the union
government, allowing the unit governments
freedom in their spending (unconditional
grants);

4. Conditional aid aimed at targeted public
services, for example health services;

5. Targeted equalizing aid to improve capacity.
For example, it can be used for strengthening
administrative capacities of regional
governments;

6. Funding to unit governments for implementing
union tasks such as the collection of taxes or the
running of the judiciary, including prisons.



oorgaqo.goqagsso: q»o:coéa:coooco’]cﬁ@é: ] | 129

@)éGCOOéQ? §§ QRéféql’D:G?@’)ﬁ U)(YS(H(YS%GO@ES«?@ 0)(3(\1]526] Oé()()’a)qp:(ﬁ
Gﬂ’)éﬁl’):%éqg COOSO’)GC\)O O&Oﬂéqj’):@'ﬁ 39@80(11’36”’)3 §Cc %éé@q:qgéép
3260QY3200Q[2:32§) (@)éeoooéo? :?Qc (.XR:%:@Q{IO:‘S]S O;E(SC%SQ:UOSO’% 390&0’)(‘/8)
ﬁf:o@@%@@: (:)(?:@530’3 OJO’C)%EOD&I Gﬁl’)éﬁl{):qé @@@Looé@ooozwén
%ééeq:a@ésp C’{IC?&%:?S@GC\?GDOOQ_]OﬂQDq E)éGOOOéQ?O’)C(‘pOG%G{IO:GQOZ
@écoooéo?sﬁ C\?(SC:S;:O)’)O%QI’):O%EODO 3’38(‘7)(\?669005@3 OR:?OSQJ’): G’ﬁ
U)CAPOG%Q_]O:(T%CUP_‘SZ QR§§Q_|03€§ C\?SCgZU)OOgQJOﬁOgéOJO 5398(DCD02
3’33\?:@)[(7)’.) ODSZO%°§OS?33@O: 0)08%8039.] @o:.?o:ooo:@é:ooé C\)OSGCg“
Cfgé 390?839[;9039@:@903@2 (.Y)’)O$OR?§_GODO Gg@@ﬁ@&%ﬂ@)[@é:()’% SQGGJOO’S

39(}@5@@090 oéoogqpm? cﬂoéﬁp;%éeomén
ool§:dr3@°9_|§e®eqz Gaooégdsgo@f Qéq_p:geﬁ(ﬂmé -

o 103 9pSc§:008qpis¢ [0S ecoolpss vpsdmPiqqpiaN (03:e0:
:D@f qé:%:@@éﬁ 8é(¥3$:q0:390: ggzoréege@:éc??:@ézu oaé:o%aoopé
BQP30:9¢ SNFaSQEeq: ReRaIea:l 03)§:e066:600¢
eqPadg 93,60205 32e(gd:Ea0005m5 a8 Capy: [§5(0300p5

JII @5&)(50%3@$($2%$6“O: (%GGPS:%%(:”O:) @3309030 (:UO:E:)OZDD@?
39@%&“023903 Q_]GO@E:II

?II QR.%Q%SQ%:QQ:UO:S’BG@@(E (Dé:(}f%"@ﬁ 3})&%:@810%6”0:088 080()‘0)(3??1
G®G€1339080’S @péeoooéo? 39$2€1§ GO:G@(SOOP_O: :)OUS(?C!%SU(YSG%GODO

U)%ﬂ;}’.)@%al@oﬁ 3.)0&33&04:”02 (ODCYS?C’SQJO’SQ%GCDO GOOO(TS(:)G%(:UO:)

Gl ODOS?OS@OZDD&S @%O:@éaﬂﬁé@p O$G€DO§§(:HO:I poe2 —

()’%J$:®OGG]30$G®OO(§?QJOZO’$ qégcﬁwé CDUS(?US(I)O:GCDO

39(‘/&33@0@_]03”

SII gé“qé@éméeqzs@ogng 3308?08000"3)8:‘ ooé:orﬁéameﬁeo)eq:
3’9(’?39@0" 8060390:@95 ()Oé:(‘f? GGODS*?&&TD 33%:61%]03@3 3?86“[6661:

gé:qéq_]’): %émm:emoé:eoeqs@o&(ﬁ 393%2[;)[%50’] C)Dé Il

G 39%%6“02 GOOOO’Sé@éZ 33_80?08 @Wé:GCDOCQQIOZ 3’30']3905 O’)GIOZ
861(?66‘[5 0)9_5005(30@3306:1)0 @éeoooéqeﬁ O?SCt?S:OOOO‘%qJO:

eraemoésaooécwgepogé OLR?O%G’B%SGIG“OZG’B%(YS G%G@:(}(Cézﬁll



130 I = Understanding Federalism

There are also different models of union
taxation. Germany follows the model of
shared taxation (most taxes in Germany
are shared between the states and the
union) whereas, the US and Canada use
separate taxation, i.e., units and the union
governments tax separately

In certain cases, the regions collect all taxes within their
territories and transfer fixed payments to the union
government. This is the case in the Basque Country and
Navarra in Spain and in South Tyrol in Italy.

New York

Texas
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A guideline for transfers could be that lower income
provinces receive conditional transfers and grants — the
purpose of transfers would be primarily capacity-building.
Middle income provinces could receive unconditional
transfers and grants while high income regions may only
need loans. Asaruleitisadvisable torelate taxing powers
to needs, responsibilities and borrowing powers. In this
way units of a federation levy taxes for the implementation
of theirown responsibilities, and can be held accountable
for their spending behavior.

Federations use tax systems differently. Some federations
want to prevent businesses from negatively exploiting the
units so they decide to tax highly mobile income, such
as capital income, at the national level. This prevents
companies from leaving one unitto go to another because
of favorable tax incentives. For residence-based taxes on
realestate, forexample, generally theunitsareresponsible
for collection. Taxes for overall economic stabilization, for
example, servicing debts, and redistribution should be
collected by the federal government.
Ultimately, taxation should be linked
to the government’s results. For
example, road toll charges should go
toensuringthatroadsareconstructed
and maintained. If citizens do not see
that their taxes are being used for the
correct purposes, they will not trust
the tax system and find it easier to
avoid their responsibilities to pay
them. Furthermore, the collection of
taxes should be convenient both for
the payer and the collector. Finally,
taxation should be transparent;
taxpayers should know how their
taxes are spent. In most federations,
consumption taxes are centrally administered but in the
US each state can decide. This creates competitionacross
state borders.

122 Miles Toll Gate
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m Understanding Federalism

For example, if you want to go shopping you could go to
one state that has no sales tax instead of shopping in a
state that has 7 percent sales tax. Also, some states want
todiscourage smoking so they tax cigarettes atavery high
rate and use that money for smoking prevention programs
or health care. The point is that taxation can lead to
competition between states but also reflect a particular
state’s priorities and values.

The wayindividualincome taxis collected varies between
federations. It can be administered by the union, unit or
local government. In the USA and Switzerland the unions
determine individual income tax. In Nordic countries
(Denmark, Sweden, Norway, Finland), the national
governments administer individual income tax for both
levels of government - they collect the taxes at the national
level and then disperse them to the subnational levels. In
Canada, the national government administers individual
income tax, but the provinces decide on the exact rates in
each region. In Germany, the Lander are responsible for
the collection of individual income taxes, but do not have
the power to set the rates. Put simply, there is no uniform
formula or method to collect income taxes in federations
but there are many creative models from which to choose.
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m Understanding Federalism

Corporate income tax can be levied by the union
government as well as the unit government. Regions
often compete over setting corporate income tax rates,
and companies prefer to pay taxes at the most beneficial
location. Different countries do this differently. Since
companies sometimes operate in more than one region,
it would be fair if the allocation of corporate income tax,
that included payroll, property, and sales elements, was
spread between those regions. Taxing the company at
the source(s) of income would prevent a concentration
of taxation at the company headquarters, a problem
frequently encountered when companies do not pay taxes
in the regions, but only in the financial capitals. Revenue
might also be taxed at the final destination of a product,
again spreading out the income tax benefits throughout
the country. Therules for levying corporate income tax are
usually highly contentious and continually being updated
infederations since companies find ways to avoid taxation
as much as possible.

The union usually does not give equal funds to each unit,
nor does it collect taxes equally from each unit. This
is because some units are richer than others and have
different challenges and resources. Therefore, union
governments must come up with formulas to equalize
the units’ finances. These formulas are very political and
involve a lot of bargaining and disputes.
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Tax distribution in Germany

Income tax
Customs & fiscal (national level
monopolies as Wealth tax Trade tax 42.5% [ regional
tobacco level 42.5% [ mu-

nicipalities 15%)

Corporate profit
tax (50% national

Gasoline Inheritance tax Land tax vzl 5% e o
al level)
Billboard tax
Sewage tax
Capital transaction Lottery tax Administrative Sales tax
tax charges
Spa tax
Gaming tax
Business tax
(12.5% national
Property tax Motor vehicle tax, level: 12.5%
gambling, beer tax regional level:
75%
municipalities)

Explanation: The rates of sharing joint taxes are
determined by national parliament, joint taxes are
collected by the national government. Local taxes are
collected by municipalities.
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Principles of taxation by local government might include

the following:

1.

taxes, fees, charges and excise tax shall be
equitable and based as far as possible on the
taxpayer's ability to pay;

taxes should be levied and collected only for
public purposes;

taxes should not be unjust, excessive, or
oppressive;

taxes should not be contrary to law, public
policy, and national economic policy;

taxes should not operate inrestraint of trade (an
excessive value added tax may constrain trade,
thus minimize the tax basis);

the revenue collected should be subject to
disposition by the local government unit levying
the tax, fee, or charge, and;

localgovernmentunitsshould, asfaraspossible,
use a progressive system of taxation, i.e., higher
income should be taxed at a higher rate.
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Resource Sharing

Resource sharingisahighly controversialissue. Resource-
rich regions usually do not like to share revenues from
exportable goods. Some indigenous groups might claim
exclusive exploitation rights, meaning that any profit
from extractions on their land should go solely to them.
Inother cases, extractive regions may complain that they
do not get their fair share of the profits which all go to the
national government.

Different schemes try to respond to these conflicts:

1. Accordingtothe"derivationprinciple," minerals
belong to the national government. However,
the units from where the natural resources
originate are given a certain percentage of the
funds (in Nigeria currently 13 percent of the oil
revenues taken from a given region are kept by
the region). The derivation principle has been
criticized as not being based on actual needs;

2. The taxation of profits (also called rents) on
natural resources may privilege extractive
regions, as a certain share of the rents would
remain in the extracting region;

3. Atrust fund could balance disparities: a fixed
percentage of the fund’s balance would go to
the disadvantaged states or regions in order to
fund economic development, infrastructure,
services, and environmental protection;
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4., There are also models in which national

resources belong to the unit in which they are
situated. This is the case in Canada. However,
the federal government has jurisdiction over
off-shore resources, trade, and commerce in
natural resources and therefore established a
national Department of Natural Resources. This
national ministry seeks to enhance responsible
extraction that considers both the ecological
and economic impacts of resource extraction.

In many countries, natural resources belong to
the national government and are exclusively
administered and sold by the national
government. This is the case in India and in the
United Kingdom. For example, oil found near
Scotland’s coast is exclusively owned and sold
by the UKand theincome generated from it goes
to the UK, not to Scotland.
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m Understanding Federalism

In summary, the central government should assist and
supervise fiscal equalization, but not excessively control
revenue raising and spending by the units. Federal
transfers should be performed in a reliable manner. This
means that it should be timely, transparent, and based on
a formula everyone understands. It should also attempt
to balance unit and local government finances based on
need. Coordinated planning between the union, unit, and
local governmentsisrequired. The greatest threat to fiscal
federalizationis the failure to provide sufficient resources
and a culture of patrimonialism, where regions or states
heavily dependent on transfers rely on the generosity of
the national Finance Ministerinstead of striving toenlarge
their own tax basis. Instead of merely transferring money
from the center to regions or local governments, the
latter should be given the right to levy substantial taxes
of their own as well as to collect revenues. Their financial
autonomy should be commensurate with a realistic
assessment of their capabilities to perform certain tasks.
Mandatory tasks of the federal units and municipalities
need to be financed, if the lower levels are not able to
collect sufficient revenue, the gap should be covered by
the national government.

Revenues from natural resources are best reserved for
development. Federal transfers or regional retention of
revenues should be needs-based, otherwise only certain
elites may profit.
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m Understanding Federalism

Main Points

The distribution of responsibilities is a key
element of federations. There are different
models and different ways to distribute powers,
but monetary, foreign and defense policy are
usually national level responsibilities, while
education, tourism, policingand local economic
development are mostly responsibilities of
the units.

The distribution of power and responsibilities
can change over time. The US, for example,
has become more centralized while Canada
has become more decentralized with more
responsibilities for the provinces, in other
words thereis nouniversaland eternalrecipe
for distributing responsibilities and finances
between levels of government.

Fiscal federalism refers to the distribution of
financial resources in a federation. It is key
that units who have certain responsibilities
also have the financialresources to fulfilthese
responsibilities. There are different ways to
ensure this. For example, allowing units to
collect/raise their own taxes, providing them
with additional support from the union level
or giving them a share from the income of
naturalresources will balance the disparities
among the units.
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RELEVANCE FOR MYANMAR

Structure of State and Region Public Finances

Union financial
transfers, grants and

union Line foreign aid.
Ministries

Subnational

As Myanmar is moving towards a federal democracy, a clear distribution
of responsibilities needs to be put in place, which ensures that the
Union institutions are in charge of those areas that require uniform and
standard solutions, while the States and Regions can make decisions in
areas which affect their identity, their local economy and social systems.
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I = Understanding Federalism

Because of the lack of a clear framework, some States and Regions have
taken it upon themselves to address particular issues while others wait
to be told what to do.

Currently, the Union government is responsible for most decisions and
has access to the most important income sources in the country (see
Schedule 1 of 2008 Constitution), such as sales tax and the income
from the sale of natural resources. A more transparent collection and
fairer distribution of tax income is required, in order to ensure that the
States and Regions are independent from the Union institutions. A key
question for the future of Myanmar lies in the distribution of the income
from natural resources. Here, a model needs to be adopted that ensures
that the wealth coming from natural resources is spread evenly across
the country, so that both resource-rich and resource-poor States and
Regions can benefit. This is a major point of contention for resource-
rich States who do not see many benefits from the resources that are
extracted in their territories.
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Judicial federalism

A federation should be grounded in
constitutionalism. Constitutionalism
implies that any form of government
derives from, and is limited by, a body
of fundamental norms and laws creating,
structuring and defining the limits of
government, protecting the powers of
regions or states and enforcing limits
on government across all levels of
government.

Under federalism, the constitutional court is considered
to be the necessary neutral mediator of conflicts between
national and regional branches of government, as well
as between national majorities and regional minorities
and a referee for the observation of norms and rules.
Courts are important for the protection of federal norms
since their rulings set limits for the exercise of power,
especially the ability of governments to centralize, as well
as decentralize, power.
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m Understanding Federalism

An essential jurisprudential issue in multi-ethnic
federations relates to the concept of popular sovereignty
- does it rest in a single demos (one united nation)
or in multiple demoi (different ethnic and religious/
language groups) composing a federation? A federation
might be seen as consisting of one nation or several
constituting nations, in the first case strong assimilative
pressures would ensue. In constitutions modelled after
the constitution of the Soviet Union, which has inspired
many multinational federations, one often finds the
introductory sentence “We, the Nations, Nationalities
and Peoples of country X” whereas the US Constitution
starts with the assumption of a single people: "We the
People". The assumption of a pre-existing nation as well as
the country’s history thus influences the design of federal
constitutions and the orientation of high courts.

Brazil, Mexico, Russia, and South Africa had centralized
and authoritarian regimes prior to federalization. Those
traditions still strongly influence their high courts’
centralist orientations as evidenced by the rulings of
Russia's or Spain's high courts. In Germany, in contrast,
one of the lessons of its Nazi past is the conviction that
centralist drives must be thoroughly checked through
judicial federalism.
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160 1 = Understanding Federalism

Wherever we find a "coming together'
type of federalism — created by unions
of previously independent states — such
as Australia, Switzerland, and the United
States, we observe centralist trends,
whereas "devolutionary federations"
(regions that acquired self-government
within a formerly unitary state), such as
Belgium, show a tendency to decentralize.

Ideally, the constitutional court is one of the most
important guardians of judicialindependence of the units
as well as the federation.

Difference Between...

Holding Together

Coming Together
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162 1 = Understanding Federalism

Values of a Federal

Constitutional Court

In a federation, the constitutional court is bound to a
respect of human rights, especially equality before the
law, the supremacy of the constitution, the freedom of
speech, press, and assembly, the sovereignty of the
people, the separation of powers, checks and balances,
andthe equality of access to the electorate for all political
parties. National law might enjoy a supremacy over
the law of the units in a federation, but the units must
be treated fairly and protected against any potential
threats to their autonomy. They should have the right
to participate in federal legislation. Any legislative or
jurisdictional action against a unit should be based on
a declaration of unconstitutionality of a unit statute or
other legal act. The units should be protected against
undue interference from the national government. In
India, forexample, the so called President's rule was often
introduced in the states of India until the 1990s, because
the union government did not like the voting results in a
given state. On that backdrop the Supreme Court of India
specified the conditions for direct Union rule over a state,
making misuse much harder.

The independence of the unit courts must be protected.
However,inafederation both the units of afederationand
the union authorities should be committed to the promise
that brings together both parties in the federal "social
contract".
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164 |1 = Understanding Federalism

The constitutional court may rule on a wide range of
disputes. Commonly, the constitution lays out the
instances in which the constitutional court has the power
to make decisions. The law may require that all other
legal remedies have been tried before a case is taken
by the constitutional court. Some federations such as
Switzerland or Ethiopia do not have constitutional courts
that make decisions in cases of conflict. They have other
methods instead. In Switzerland it is left to the people
(for example, through plebiscites), not a high court, to be
the ultimate arbiter of centralization or decentralization,
despite the existence of a Supreme Court. In essence
this means no court can overrule the will of the people
as articulated in a referendum. In Ethiopia, the second
chamber of parliament, the House of Federation, settles
disputes andinterprets the constitutionin case of conflict.
However, most federations have strong and independent
constitutional courts.
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166 1 = Understanding Federalism

Generally, a constitutional court deals with the following
issues:

1. disputes about the powers of the federation’s
executive or legislative branches;

2. whether a national law goes against the
constitution;

3. whether a unit law goes against a national law;

4. disagreements whetheralaw needsthe consent
of both chambers of the national parliament or
of the government or legislature of a unit of the
federation (certain federal laws may require the
approval of the Regions or States);

5. disagreements about the rights and duties of
the federation and the units of a federation;

6. conflictsregardingaunit’sroleinimplementing
a national law;

7. disputes between the federation and the units,
between different units and between a unit and
a municipality;

8. complaints by individuals who allege their
rights were violated by a government according
to constitutional freedoms;

9. complaints filed by municipalities alleging their
right to self-government has been violated by a
law;
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m Understanding Federalism

10. abstract Judicial Review of statutes or

11.

constitutions of the units of a federation (review
ofastatute’s constitutionality) as well as specific
Judicial Review of statutes or constitutions
of the units. Only the federal Constitutional
court would be competent to decide on the
constitutionality of laws. If a regular court
considers a law to be unconstitutional, it would
suspend the proceedings and refer the matter to
the federal Constitutional court for decision (so
called judicial referral);

In Germany, the Constitutional court may file
complaints by civic associations concerning
their non-recognition as political parties for
an election. The Constitutional court may ban
a political party, but only on constitutional
grounds. It is argued that a militant democracy
must be able to combat anti-constitutional
parties.
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170 I = Understanding Federalism

Unit Courts in a Federation

The idea of shared and divided rule applies to the court
systemaswell. Usually the units of a federation have their
own courts, including local courts, unit courts, and
specialized courts. In federations where units have
constitutions of their own, they also have constitutional
courts that operate at the unit level. In Bosnia and
Herzegovina, for example, each unit of the federation has
their own constitution and their own constitutional court,
which oversees the unit’s constitution and allows local
authorities and individual citizens to take the unit to court
when they feel that their rights are violated.

A unit constitutional court acts
much like the national
constitutional court. A unit’s
constitutional court handles
disputes between the lower
levels of government
(municipality versus
municipality), between the unit
and a municipality, and between
the executive and legislative
branches of a unit. They also
rule on disputes over whether
a unit law follows the unit’s
constitution. Just as it is at the
national level, individual
citizens may file complaints
againstunit governments if their
rights are violated and municipalities may file complaints
that theirright to self-government has been limited. A unit
court may also deal with charges against a member of a
unit parliamentif he or she abused their position. Finally,
aunit constitutional court may examine whether an election
or referendum was free and fair.
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172 I = Understanding Federalism

Formation of

Constitutional Courts

There are many different ways that federations decide to
form their constitutional courts. In Germany, for example,
there is a unique system where half of the members of
the national constitutional court are elected by the first
chamber of parliament, the Bundestag, and half by the
Bundesrat, the second chamber of parliament. This
allows each Land to have input in the makeup of the
constitutional court. Inthe United States, the nine judges
on the Supreme Court are appointed for lifetime terms
by the President whenever there is a vacancy. The upper
house, or Senate, that represents the units (US States)
must then confirm the appointment. In India, a judge is
appointed to the Supreme Court by the president on the
recommendation of a group of judicial experts, but the
president has the power to reject a recommendation.
Justices of the Supreme Court of Canada are appointed by
the governor general, based on the advice of the cabinet
and through consultation with the prime minister.

In Australia, similar to Canada, appointments to the High
Court are officially made by the governor-general, but in
practice appointees are nominated by the prime minister
on advice from the cabinet. In Pakistan, the nomination
of justices to the Supreme Court comes from the prime
minister based on merits and experience. Pakistan's
president then confirms the nomination and eventually
appoints the chief justice and judges of the Supreme
Court.
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From a federal perspective it is advisable to let the
units participate in the selection of the judges of the
Constitutional Court and to limit the influence of the head
of the executive branch. Although political preferences
will always inform the selection of judges, merits should
trump party allegiance. Furthermore, it is reasonable to
make the term of judges independent from elections to
the parliament or the executive branch. As with any high-
ranking public serviceitis reasonable to limit the terms of
judges. The common arguments in favour of "checks and
balances", for example, limiting the formation of old-boys-
networks, apply to judges, too. Finally, constitutional
law is evolving. If judges sit for lifetime on a court,
conservatism is likely to prevail.

Courts in a Federal Structure
(layers of courts)

U.S. Supreme Court

Federal/National Laws

U.S. Courts of Appeal

U.S. District Courts

State laws

Country & Local

Various Local Courts
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Courts in a Federal Structure
(layers of courts)

U.S. Supreme Court A
Federal/National Laws

U.S. Courts of Appeal

U.S. District Courts

State laws

Country & Local

Various Local Courts
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176 1 = Understanding Federalism

In the US, there is a dual court system, meaning that the
national level courts handle issues concerning national
laws where the state courts handle issues concerning
state laws. In Bosnia and Herzegovina, there are only two
union courts, the Constitutional Court and the Court of
Bosnia and Herzegovina, which only deals with human
rights appeals.
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Centralism or
Federalism-friendly

Decision-making

There is a risk that national constitutional courts could
help to centralize power in federations. The US Supreme
Court,forexample, hasovertime strengthened the national
government at the expense of the states. The Supreme
Courtexpanded itsinterpretation of congressional power,
arguing that there is a need for uniform national laws,
but then has recently trimmed the power of Congress
and acknowledged the legitimate interests of the states.
The constitutional courts of Belgium and Germany have
generally balanced centralization and decentralization.
Wherever one finds ethnic and cultural diversity, as in
Belgium, Canada and Switzerland, centralization is more
restrained — courts tend to protect the units and internal
diversity. In more homogeneous, territorial federations
such as Australia, Austria and the United States there
have beentendencies for centralizationas aresult of court
decisions.

More centralized constitutions usually
generate more centralist court systems.
Whenever the national constitution is
clear on the powers of both the national
and unit governments, there is less
possibility for judicial centralization.
Courts that are more centralist might
rule in favor of the protection of basic
human and civil rights against ethnic or
religious group rights in multi-ethnic
federations. The overall record of
federal constitutional courts is positive
— federally formed high courts tend to
make federalism-friendly decisions.
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In many instances, big political differences between
parties are resolved by constitutional courts. In Germany,
for example, the constitutional court has been engaged
in judicial policy-making whenever the parties could
not find a compromise in parliament. The constitutional
court served as a convenient way out, although it is not
its function to substitute for political decision-making.

Main Points

1. Underfederalism, the Constitutional Court is
considered to be the necessary neutral mediator
of conflicts between national and regional
branches of government, as well as between
national majorities and regional minorities
and a referee for the observation of norms
and rules.

2. Itisadvisableto letthe units participateinthe
selection of the judges of the Constitutional
Court and to limit the influence of the head
of the executive branch.

3. Theunitsofafederationshould have their own
constitutions or charters and their own local
courts, unit courts, and specialized courts. In
federations where units have constitutions of
theirown, they also have to have constitutional
courts that operate at the unit level.
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RELEVANCE FOR MYANMAR

In Myanmar, there currently exists a Constitutional Tribunal and a
Supreme Court. The Constitutional Tribunal was founded in 2011. There
is one chairperson and eight members on the Tribunal, who serve five
year terms. Members of the tribunal are elected proportionally by the
President, Pyithu Hluttaw, and Amyotha Hluttaw. The Constitutional
Tribunal is tasked to interpret the Constitution, to vet whether
legislation is in conformity with the Constitution, whether executive
acts conform to the Constitution, on constitutional disputes between
the Union and the Regions or States and on which level of government
is going to implement a Union law. The Tribunal is still in its infancy,
as of now it has only handed down a very limited number of rulings.
In the future, clarification will be needed over which of these two
institutions deals with the different conflicts that can arise in a federal
democracy - such as a dispute over responsibilities or money between
the Union and the States and Regions. Because States and Regions do
not currently have their own constitutions in Myanmar, there are no
constitutional courts at the sub-national level. In order to strengthen the
independence and institutional architecture of the States and Regions,
they should be allowed to have their own constitutions as well as their
own constitutional courts. In this way, regional and state constitutional
courts would provide an additional layer of protection for federalism,
democracy and the rights of individuals and groups.
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Party Systems and
Societal Federalism

In order to understand how federalism works and
contributes to good governance, it is not enough to
assess the institutions within the executive, legislative,
and judiciary. Federalism is successful when it is part
of wider societal structures. The political parties, civil
society organizations, and business associations can tell
us a lot about a federation.
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Parties in Federations

The working of federalism depends on its societal
underpinnings. Infederal systems political parties should
represent unity and diversity in theirinternaland external
modus operandi. But different federal systems have
different party systems. In some federations, there are
dominant parties that are often hierarchically organized,
with astrong national executive that controls the regional
party offices. Examples of this kind of organization can be
foundin South Africa, where the African National Congress
(ANC) became the dominant party at the regional and
national level after the end of apartheid
and at the start of the federal democracy
in 1995. While the dominance of the ANC at
theregionallevelhasbeenerodinginrecent
years, it remains the most popular party
at the central level. The party is strongly
centralized and the party president (often
also the president of South Africa) is in
charge of party guidelines and oversees
the regional party offices as well. The ANC
is thus centralist rather than federal.

A similarly dominating role was played
by the Indian Congress Party for most of India’s post-
independence history. The Congress Party dominated
Indian politics at central and regional levels and was
likewise dominated by a strong national executive.
However, the Congress Party in India has always focused
on representing not just Hindus (which is the majority
group in India), but also other religious, linguistic and
ethnic groups. In Russia, the United Russia Party is the
dominant party and ethnic parties are actually forbidden
by law. Therefore, politicians do not have to represent
regionalinterests or ethnic diversity and therefore do not
need federalism for acquiring political power.



0053510504,5390: §o:ma°a:coooco’]cr§[§é: [ | 189

ocd3eqeqCagp:q clo3gps

@(ﬁaqd@@geﬁm(ﬁ@o&@oé:q(}wé ween C\Rﬁ@@p@@é:@%ég’)
e§0058me(030¢: Mmaciqpieologc gopSoladpSi vadsquiesdqpioge
%ééeq:(ﬂogeuo:ooé ooé:o%ﬂ@ﬁ (ﬂo%ogé: :}é 0108[5)50 cqﬁofg:cx?6§é:qp:
203C: p§p305¢ 8¢ §uCa3(0r:903.03 cduSenz(gaoculoopSi of eadd
3(003(80249:6000 w0S3quS0§04pI03¢ B|q]:e00 VloSesdgp: §(03
051 B@F|,e00 ©0536q:qCigPiogE 32E0EG 0p5:000:6200 (a3ed
g8:8:20p3 oloSqpigolaopSi wé:of 03¢ eawalep olodq:gp:a3
a85:9) 02003 §E©230:6000C 16000 3>|002:3290¢ 322¢E80oC TG §010pS I
1€108,6000 3@, 3005105 p0eo30s(¢ 60 MEEERE cog (6¢

%éwéu mooeﬂms%ﬂpoao:(g%oqos (ANC) ooé oIcich) eﬁé QRéj[:eq:
g@o:wé tﬁof]a 393@:0305@: @(ﬁaqﬁ&?mcqg om¢

N O¢ < < < O . o ¢ o < [:
99|$03C ©3VIJIOC §¢ 32¢|[$20D:FIOC0Y,0RC (260

0g6:8:2003 0l o886 03205 I oS eC0s B4 ORC:
(ANC)20pS caoomao¢opé [3e00g6:8:9 cogpogjcoo
66360050005t ©03BEREH Ga0§:E01ad:0]05 (86
esad(9605 1 gE:0l0320p5 gpigo vu3egCa3E:(G:
(e0mEmoufm 20gonpS: (edecy§onoSnag) olod
25005 0lo808 0200§0y(8: eaz0a8Cep cloS{:qp:
oﬁcoéz @:@56]3\)@‘\” o&e@oé (ANC) oogQ

(90’336105000’5 00%%][60’35?0’13 féao$o']a)én

@10y [03e00g8:§:00p3 F2e§:OMOT BEWEN

0g05c08eq:qq(8: 20§E:0ndeagPad Fqpiadionocozs B 0g§0qIS
oloBe q§ooniclaopSi ;g§naodclodonps BEwgeqimanl 003 §¢
e3003¢:380¢ 03, 03¢ (030 @6:8:(8: mauniopol §Eenmnienacionpd
B3¢ 2¢e00Em ¢ [Beoqgs:d: g do3cclarpSi epSad oé
a‘q)eomoeﬁ 33%03%56501 <Q$oqo'§o']ogooé (33%03%&3501 apepP:e 3?503@05
6220) 03§||9202900E g0 M3 33(§2:6200 TDIVEEE! IO
§¢ 03C:qC:000:389qpia30l 03uSe0:(gqs 2053 G:§0580p5 1
Qi8¢ RE pSpg0Seannqqpiclodanns (03e0agé:8:a0py ©lod(es(8:
qreol08qpiaen: e §mMSRE poes(e 0o:(gdooni0pS I o8 ¢[00
8E8equagSqproqqpiaees(e¢ caanops: moy:d:goiqp: 9§,60905 AB§|:®
Blap $coCa(00:905.03 030Senz(gas ec3=o3 §EEeqmoan qfeq:

N N N c O o <
3908(7) (9003610301?@0? GC\?GBOGOII



190

m Understanding Federalism

In contrast, some countries have party systems that are
strongly fragmented, with many regional, ethnic and
linguistic parties and only a small number (or in some
cases none) of national parties. Bosnia and Herzegovina
isacountry whose party systemis organized along ethnic
lines. There are parties representing the three biggest
ethnic groups (Bosniaks, Serbs and Croats) and there are
asmallnumber of parties whoaimto representall Bosnian
citizens, independent of their ethnic belonging. However,
in elections, ethnic parties dominate, and according to
Bosnia’s constitutional rules, have to work together and
formacoalitioninorderto make and implementimportant
decisions. The most extreme example of a fragmented
party system is Belgium. In Belgium, parties are split
between the two big language communities: Flemish
and French. There used to be national parties but due to
conflict between the two communities, the party system
completely fell apart and now only the Flemish or French-
speaking parties exist.

A third kind of party system can be found in numerous
Western and non-Western federations, which combine
strong nationwide parties with strong regional parties.
In Germany, the Christian Social Union (CSU) only
participates in Bavarian elections and sees itself as a
Bavarian party. However, at the federal level, they are in
a party union with the Christian Democratic Party (CDU),
which runs in the rest of Germany. Together, they form
the Christian Democratic bloc in German politics. The
Christian Democrats and the Social Democratic Party
(SPD) have been the two dominant parties in post-Second
World War German politics. Similarly, Scotlandis currently
governed by the Scottish National Party (SNP), which has
a majority in the Scottish Parliament. While it has over
30 seats in the British Parliament in Westminster, it will
never be the ruling party. UK leadership is generally held
by the Conservative Party or the Labour Party, which are
the dominant nationwide parties.
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The existence of strong regional parties representing
language, ethnic or religious groups in certain territorial
units can have advantages and disadvantages. An
advantage might be that theirinvolvementinregionaland
potentially also national governing coalitions enables the
group they represent to have a voice and feel included.
On the other hand, the existence of these parties might
also increase the likelihood of secessionist tendencies,
as has been the case in Scotland where an independence
referendum was held in 2014. Fifty-five percent of Scots
voted to remain in the UK, however, which demonstrated
that autonomy and accommodation can work, when
people feelincluded, recognized and taken seriously. The
same holds true for the failed referenda on the secession
of Quebec from Canada.

In Myanmar there are over 100 political parties. However,
national parties, and particularly the National League
for Democracy (NLD) and the Union Solidarity and
Development Party (USDP) dominate both Union elections
and also the elections in most States and Regions.
However, in some Regions and States, regional parties
(such as the Shan League for Democracy — SNLD) have
become important actors, despite fewer resources and a
weaker party infrastructure.
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Civil Society and Business
Organizations in Federations

Avibrant civil society is the mostimportant foundation of
a democratic system. It provides the cement of a society,
represents the diversity of societal groups, controls those
in charge of making and implementing decisions, and
supports the implementation of government policy.

Civil society is an umbrella term that
includes non-governmental organizations
(NGOs), trade unions, citizens’
associations, and many other forms of
citizenengagement to influence policies
and to get involved without using the
formal mechanisms of political parties
and political offices.

In federations, we find different forms of civil society
organizations. In some federations such as Germany,
Austria and the US, there are often strong national
civil society organizations like national trade unions
and national NGOs. But there are also many local civil
society organizations that only work on regional issues.
In Germany, political education (and development
and democracy assistance) is provided by political
foundations, which are associated with certain political
parties.
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While the vast majority of German political foundations
are organized nationally, the Hanns-Seidel Foundation, a
foundation associated with the CSU, is based in Munich,
Bavaria and concentrates its work there.

In other countries, such as Belgium, Bosnia and
Herzegovina, and Canada, civil society has become
fragmented along ethnic, linguistic and religious lines.
In Bosnia, different trade unions exist in the two entities
(territorial units), and Bosnia even has two versions of the
Helsinki Human Rights Committee, organized in each of
the two entities. Likewise, civil society has increasingly
fragmented in Belgium, similar to the party system as
discussed above. Many civil society organizations have
reorganized their structure in order to represent the
different language groups and territorial units (called
regions in Belgium). There are, however, still important
organizations which remain organized country-wide, such
astrade unions. These have formed different wingsin the
different units of Belgium, but their wings work closely
together and cooperate in order to increase their reach
and their potential for influence.
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Similar to civil society organizations, business
associations can also be organized either at a local or
central level. In some countries, such as Germany, both
systems might exist. In this case, there are unit-level
business associations (so-called Industry and Trade
Chambers) as well as country-wide associations such as
the Federal Union of the German Economy. These regional
and country-wide associations often work together
and cooperate, and they reflect the distribution of
responsibilities in a federation. For example, the ldnder-
level organization will work on economic issues affecting
the lander and the national organization will work
on economic issues affecting the nation as a whole. In
countries that have a high level of fragmentation through
religious, language and ethnic differences, business
associations mightalso be organizedin orderto represent
these. Thisis the casein Bosnia, where different business
associations represent the different units and different
ethnic groups. This is also the case in Canada, where the
French-speaking province of Quebec hasits own business
associations, which cooperate and work with the other
Canadian associations, but particularly focus on business
promotion and development in Quebec.
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Media in Federations
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A free media is one of the most important parts of a
democracy and is often called the fourth pillar, alongside
the judiciary, executive and legislative branches. Most
countries have both state-run (public) media and private
media. State media has the responsibility to provide
essential information to the citizens of a country, ensure
they have knowledge about the country’s political debates,
and provide a forum for discussion. A strong public and
private media is vital for the functioning of a democracy,
asitensures that different opinions are represented, that
diverse viewpoints are debated, and that citizens have
the ability to get information and different perspectives
on certainissues.
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(@ radiobremen®

In federations, the organization of state media often
follows federal principles. In Germany and Switzerland,
public media is organized along regional lines to ensure
that local and regional issues are discussed and that
the different regions are represented in the public
media sector. The picture below highlights the different
regional media organizations in Germany (TV and radio
broadcasters), which work together collectively in the
Community of Broadcasters in Germany.

Broadcasters in Germany

3

In Switzerland, public media also has responsibility
for the promotion of the different languages. The same
is visible in Canada, where the Canadian Broadcasting
Cooperation (CBC) runs services in French and also has
a legal obligation to provide reports about local politics.
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In addition to providing information and different
viewpointsoncertainpoliticalissues,mediainfederations
should ensure that different cultural, religious, linguistic
and ethnic groups are represented. People should have
access not just to information concerning the central
level, but also regional politics and developments.
Public media also contributes to the protection and
promotion of local identities by transmitting programs
in different languages, reporting on regional issues and
contextualizing countrywide developments.

In Myanmar, the state television only uses one language
and does not provide any minority language reporting.
There is also a strong focus on Union politics and
development, rather than developments in the different
States and Regions.

Main Points

1. Infederations, many aspects of society, such
as media, are also organized along federal
lines, where there is a focus on local issues
and sometimes broadcast in local languages.

2. Federalsystems have different party systems.
In many federal systems, parties are based
on ethnic, linguistic, religious or cultural
groups and they may runin only one or a few
territorial units.

3. Civil society can also reflect the federal
system, organizing itself based on the unit
of government it most directly influences.
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RELEVANCE FOR MYANMAR

While civil society is organized both at a Union and a State/Regional
level in Myanmar, media is still strongly centralized. The party system
in Myanmar resembles trends in Germany, where some parties only run
in certain parts of the country, but there are also two major nationwide
parties that lead the government. However, the current electoral system
of first-past-the-post often poses a barrier for parties representing
ethnic groups to achieve sufficient votes to send representatives to Nay
Pyi Taw or form coalitions. Even when parties elect their members to
Union or State/Region levels, such as the Shan Nationalities League
for Democracy (SNLD), their representatives are unable to influence
major decisions, because they are too small in number. In Myanmar, the
recognition of diversity should be visible across society, including in
its media sector, its civil society organizations, and its party landscape.
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Conclusion

Federalism and federal political systems come in many shapes and
sizes. There are no two federations which are exactly the same. While
generally all federal systems adhere to the principles of self-rule
(autonomy for the units) and shared rule (participation of the units in
the decisions of the central level), the way this is done, and the actual
implementation of these principles differs substantially. What is more,
federal systems change over time, the United States, for example,
started as a highly decentralized federal system in 1787 and it has
since become more centralized. In Canada, the opposite is the case. It
started as a centralized system when first becoming independent from
the United Kingdom in 1867, but today is one of the most decentralized
federations in the world.

As the discussions in the previous chapters have highlighted, federalism
is complex, based on specific moral and political commitments,
on challenging institutional arrangements and on multifaceted
constitutional provisions. However, and this is the good news,
federalism, if implemented properly, can lay the foundations for peace,
ethnic equality, cooperation and economic development in order to
hold a union together. Some of the richest countries in the world are
federations. Countries such as India have allowed for a great range of
diversity to exist within its borders through the implementation of a
federal system. Even deeply-divided countries such as Ethiopia, Iraq,
Belgium and Nepal, have used federalism to overcome ethnic and
political conflict, and lay the foundations of a democratic system, in
which rights are protected and conflicts are solved peacefully. This can
be the future for Myanmar as well. If a solution to the ongoing issues can
be found, if leaders are committed to federal reforms, and if the Myanmar
people are willing to give federalism a chance and implement self-rule
and shared rule, then it can serve as a tool for a better, more peaceful,
and democratic future for the country. Ultimately, the key question for
all politicians is whether federalism is beneficial for development, for
representing diverse interests and for the acquisition of political power.
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