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Preface

Once a prohibited term, federalism iz now commaonly discussed In the political arena in Myanmar.
Federal reforms are a cornerstone in the recently signed ceasefire agreement and a pre-requisite from
the ethnic nationalities for the political dialogue and the future organisation of the state. However, how

this pathway to federalism may look like in Myanmar is still very much open.

The Hanns Seidel Foundation has been supporting the discussion on decentralisation and federalism as
part of the work to strengthen values and structures for a democracy to develop in Myanmar. In the past
3 years, this included workshops on the national and subnational level, trainings and forums as well as
study tours on this important topic. Evaluating those past initiatives, we have found there is an urgent
need far more explanatory literature on federalism, especially in Myanmar language. Therefore the book
is prepared bilingual, This means the reader is able to directly compare the text from English language to
Myanmar language and vice versa. This book aims to provide an introduction and broad technical
understanding of principles and concepts related to federalism. It is prepared as a basis for further and
more advanced discussion, and we hope that this publication contributes and expands the knowledge

and understanding on the future dialogue on federalism in Myanmar.

The book is authored by Mr Alexander Niedermeier and Mr Wolfram Ridder from the Friedrich-
Alexander-University Erlangen-Nirnberg, and includes also contributions from Mr Markus Gascha. U Tha
Htu translated the book to Myanmar language and U Aung Kyaw Phyo was responsible for the technical
editing of the Myanmar language version. | would also like to acknowledge my sincere thanks to
Professor Dr Roland Sturm of the Friedrich-Alexander-University Erlangen-Nirnberg who has been a
strong supporter of our federalism related initiatives in Myanmar and whao is also a peer reviewer of this
book.

Achim Munz
Resident Representative

Hanns Seidel Foundation Myanmar
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Foreward

Federalism and Democracy

Federalism and Democracy are inseparable. Only the participation of citizens in the political process
guarantees that the full potential of federalism can be mobilized. Federalism is the framework for
bottom-up politics based on the principle of subsidiarity. The assumption here is that the political level
closest to the citizen has priority over upper levels, such as the national government. This does not mean
that the latter loses power. It means that the national government, as well as the lower levels of
government, should accept responsibility over matters they do best. This improves the efficiency of
public policies. It strengthens the power of politics over competences, reduces problems of political
coordination and creates transparency for citizens who want to know where they find political

representatives acting on their behalf in different policy fields.

This publication aims at an overview of the world of possibilities which are available when the concept of
federalism is put into practice. It draws on the experience of a great number of federal countries. When
creating federalism impaortant topics are institutional reform, the fiscal framework and the separation of
powers. But also new joint institutions need to be discussed such as the organization of the military, the
police, public administration or a voice for the regions in national legislation, What is presented here
gives very useful information based on international research. Federalism implies a new institutional
setting. This cannot by itself bring peace, stability and economic success. Without a society that accepts
responsibility, thinks federal and accepts diversity progress is impossible. Federal reform is a learning

process which can only be successful if tolerance and consensus accompany profound change.

Professor DOr. Roland Sturm

Friedrich-Alexander-University Erlangen-Nirnberg (Germany)
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1 Decentralization, Federalism and Democracy

Introduction

Times of transformation are challenging times. Trusted and known paths are left and even if they had
deficiencies each turn to the new means also risks. Individuals are afraid that the looming unknown might
alter their daily lives worse, administrations and bureaucracies might feel challenged by changes in
routines and hierarchies, some groups feel that they will not be able to exert power as they used to. To
some these changes appear threatening, but for most the opening of new ways and chances means great
opportunities,

Myanmar is a land full of richest history and admirable culture, a land its citizens can be very proud of.
Myanmar Is full of tradition and during its long history saw many forms of exerting and institutionalizing
power. In a country as old and wealthy with traditions and histary, multiple facets and variations of the
common larger tradition exist. This richness can be an immense treasure, but at the same time it is a
challenge to be actively addressed rather than be ignored. The same applies to chapters of the past that
have left scars on the soul of the nation, This may still be the experience of foreign people invading the
country, but also forms of power that did not leave enough space for the majority of the people to strife
for their pursuit of happiness, Careful and sensible steps have been taken over the recent years in
Myanmar to overcome some of the shadows and restrictions of the past and pave the way for a more
inclusive and prosperous future that takes into consideration the particularities of this traditional and
multi-facetted society to unite its people under the Union of the Republic of Myanmar by paying respect
to the specialties of certain groups and regions. This affects both identities and institutions and at the
same time attempts to pay respect to particular interests. While the overall framework of the Republic of
the Union of Myanmar and its common identity shall be maintained and deepened, also the institutions
shall be designed in a way that fosters this aim. One approach that has successfully been applied in virtually
all regions of the world is an individually designed framework that combines self-rule and shared-rule, that
equalizes internal disparities and balance ethnic or regional identities and the common national identity.

These two identities not only can stand next to each other but even support each other since when a
regional identity is not being suppressed it is fairly easy to identify also strongly with the nation that makes
this possible.

Of course these identities need their institutional expression. Decentralizing institutions and integrating
the regions and taking them and their people more sericusly by making them a more integral part of their
society by sharing power and responsibilities in federal settings is a valuable approach that helped stabilize

i Pelitics, Gavernance ard Public Adminkstration in National and Subnational Settings
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1 Decentralization, Federalism and Democracy

societies and improve their well-being in many parts of the world.

This book ks meant to offer some ideas of what is possible when re-designing one's political system from
a highly centralized, unitary state to a decentralized, federal structure in which participation, inclusion,
good governance, an efficient non-corrupt administration and a reasonable mixture of self-rule and
shared-rule are central elements.

Starting with some general thoughts on the comparative study of political systems and public
administration, we show the connection of federalism, decentralization and good governance in politics

and bureaucracy (Chapter 1),

After this we turn to the basic elements of political systems and public administration while focusing
particularly on government, representation and participation (Chapter 2). There we will discuss systems
of government, electoral and party systems, political parties as well as civil society and its respective
institutions.

Having laid these foundations we turn to decentralization, federalism and democracy in a more detailed
manner (Chapter 3], In particular we deal with concepts such as decentralization and devolution, the
concept of federalism and the issue of democracy that may be regarded as an inherent part of every

functioning federal system.

In a further step we present and discuss how palitical institutions work in federal system, explaining the
relationship between the various levels of government in the context of governments, parliaments and
law courts, but also political parties on national, state and local levels (Chapter 4). In particular we look
into institutions that are particularly important in federal systems such as second parliamentary chambers

or federal constitutional courts,

On this basis legal expert Markus Gascha outlines important legal aspects of federal systems focusing
especially on the administrative implications (Chapter 5).

As a next step we turn to federalism as a means for the prevention and remedy of conflict and to attain
societal stability (Chapter 6). We discuss the so called Paradox of Federalism and show the differences
between the “bringing together” and “holding together” forms of federalism. A special focus is set on
territorial strategies for the management of pluri-ethnic, pluri-lingual and pluri-cultural states, comparing
regional, multinational and hybrid forms of federalism. Another issue that gets addressed is fiscal

federalism. We pose the question how revenues are generated in federally structured political systems

Politics, Governance and Public Administration in National and Subnational Settings
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[ | Decentralization, Federalism and Democracy

and what public expenditure looks like. In addition to vertical and haorizontal variations of fiscal federalism
we will shed some particular light on the question of redistribution between subnational units that are

rich in natural resources and those which are not.

In addition to federalism and finances we will explore how some important policy fields get affected by
measures of decentralization and the reorganization of the state into a federal structure (Chapter 7). First
of all we focus on how national security, both with respect to police and the armed forces as well as the
border guards, can be organized in a federal state. Then we shed some light on decentralization in the
area of public health, and finally we take a closer look at education in a federal context,

As a last step we look especially into the Asian context, analyzing by looking into the cases of India,
Pakistan, Malaysia, the Philippines and the People’s Republic of China how the twe pillars of the modern
state, namely federalism and demaocracy, have developed in Myanmar's neighborhood (Chapter 8).

Building on these findings, we show in a compact way which options appear both sensible and viable for
Myanmar, which obstacles might accur and which attempts might be less promising than others. All in all,
this introduction shall serve the purpose to acquaint the reader with basic ideas and aspects of good
governance, decentralization, democracy and federalism.

When thinking about transfarming one’s existing political structure into a system of self-rule and shared-
rule, these four aspects form a magic square where all sides interact and none must be neglected if the
whole system is to work. We hope that our introductory book serves the purpose and contributes to the
well-being of the Republic of the Union of Myanmar.

Erlangen, Berlin, Yangon in July 2015

Alexander Niedermeier and Wolfram Ridder

3 Politics, Governance and Public Adminkstration in Natlonal and Subnational Settings
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1 Decentralization, Federalism and Democracy

Part | - Basic Elements of Political Systems and Public Administration

1. The Comparative Study of Political Systems and Public Administration: Thinking about

Federalism, Decentralization and Good Governance in Politics and Bureaucracy

To compare means to open the possibility of considering one's own system and improve it if regarded
necessary. It helps to understand the variations among different societies, their reasons as well as their
implications. By comparing one can find out which concrete features can make a positive difference and
which approaches may serve best one's own aims. The comparative approach focuses on selected
institutions and processes when analyzing similarities and differences among countries. By looking at two
ar more cases selected to isolate common and contrasting features, particular issues, institutions, policies

and processes through time can be analyzed,

This is particularly helpful when the design of public administration and governance shall be modified,
especially when this type of systemic transformation is meant to take place in ethnically or culturally
diverse contexts. For public administration, the implications of the ethnic factor concern mainly the need
for caution when introducing into multi-ethnic countries “contractual” and performance management
practices developed in homogeneous societies. The same applies to decentralization approaches since
decentralization unlike often claimed is not merely a technical issue but rather must be carefully weighed
in the light of the potential centrifugal and fragmentation tendencies in many countries as well as the risk
of ethnic canflict (Schiava-Campo et al. 2000: ).

An additional crucial aspect In this context is corruption which is no longer viewed from a more or less
isolated perspective but in the context of good governance and the respective steps toward sustainable
capacity building in this field that enables effective and efficient public administration, It is noteworthy
that the international recognition of the serious problem corruption poses became particularly salient with
the growing understanding of the link between governance and development some years ago. In addition
to the moral and legal considerations, science has discovered solid evidence that corruption harms
operational effectiveness, distorts resource allocation away from the more efficient to the less honest,
and typically hurts the poor the most, something which could turn cut as extremely negative in a state
that aims at transforming its political and administrative systems to substantial democratization,
decentralization and federalism,

4 Pelitics, Gavernance ard Public Adminkstration in National and Subnational Settings



odfayboiéguamafiés unboquiosd 4§ 3fmaqh I

288 o - §Ecoqogdepist [(pSop.opbegdeqdl mefgimdoianadip:

o REcespopbepngd [gdop mpbagbes}d ECpfeconfgli-- §lospal mbaybeg wgepiayé
ochoqdosboyfayty oddedaddpeana3éisd combigieannbayc) sapanajandRe:

i8wlenporGEfE mofpeope mumfn q§8EdoS SBEEEA opbdl NiwbolFEaydd Bxbdlm
Bermagteosh GGEREIg o n mognbagSony vegESpep vSois sfpbisbops cpgyd
mnﬁ:mrﬁqﬂrﬁméu mémmuﬁcnqﬁ mcmrﬁm‘r?ﬁtﬂmél uéméﬁgﬁmgmﬁx%ﬂm
cembgfesnmofodoqpobglbf seSogiafunbiupihogtsindo SfAagbySaoigach mecmbis
cubeanéiulfibelpt fREcnlldlo Blecoomean gbmbict §fimum] omyfabogeifean
s mophiopbnd el cpbehiopmid egaeili xedpept 3¢ ABErppep} oobiobdloph pean
pEREomamepial wfmboqean RERE wopmedd JFreudodiiieoupifidabupi} gbe Hevds
1%@%&&%1305 S0fFif§e wdlpdgadeps mimogSosbups golagpal cpbediopepidd

BSobabesal  mpbyboibepet  Qllqffeornmsl maafif Glehomadpepr B
wieopgng  eqgfing  wpefresenmcfmespl  gjdsan  opbfflalydpaplamtauziosl
eyl mupmmmeandnniibdaph [ipndydqniinl  diqlandippst
obeyid 298 wcifqupisrdyy qdporddorghifear oyl mephupiogt eulepcimpalr cycdfean
wemnSaiel wbchicantydy Sofgop obeehiogdunbendd diiefiomcpdy  apufgmean
§Eeeprogf  GopoyfoiuBordiEfélooghs codegbclpecgpamel cpbefiofepmcpaianghe manicgot
[idloghs ofabcRipecgpafghicd cpbehibrodadimetyl ofpem egegieqanmdiEeaiop
olod Etmemofimeyt ol mbiqel coropgmifeanmammon obgjebiiéar:licmnomnmcon
REqfiamofun [bgroniiad mppuddeandgoys cgmfdiffnsmtgdaupidy [Blog

(Shiave-Campo et al. 2000: &)

afeppapt mfimeqileanmefpiFliqpombader modalddeny G8clwgh maddddiongdd Jiguglt
Esma:ﬂ‘ nmu&gicm:&a?&qﬁﬁr :s::ibrﬁaaaﬂalﬁﬂm Eéaza‘r&ala: E&Enué zqﬁéméa{;%&cm
ghicaondqpbongbeancdeqliep wbchinodondial cunlgdlly mefocsuponcgfial  copdopls
T W A T DRI S RS T I
wemedlbanfiudetny noddodonpnd [Fenconfooyfidefipé (tmmm nBdmedly
oy yohnyed ol cfooslEieg poeadts wogyfiepienqus) mephmaInGE
moddaiongnpd mbckeanigiedepdogd ydlgnsespls melimfgben jeomdudd suep
cgboopht BeepeboploneSen cpbesntifopumcd wepcbiconad frougmbigapupion qupoprimefrpds
qreanordj S} nBISGIES Keeamnemdnarpd SHSEE cqd
sog foonffgdilooghs  S§meqioghiomey  odagbdiiyecypaesy  vobaqubosboyfolieq  opfoySen
sniyrinf Gbeqss mbubeqopbupuch mapfefpbideq sigSabeamntopar) Riterbibic
wéslibymeiddim mefmes apbgodigriayngidlooghy

Hicorimaiyd comgqmnth o dabeat Blwmpbalies g



1 Decentralization, Federalism and Democracy

According to comparisons of political and administrative systems on a global scale, there is a general
consensus that good governance rests an four pillars: accountability, transparency, predictability, and
participation with accountability meaning the capacity to have public officials take responsibility for their
actions, transparency referring to the access to relevant information at acceptable costs, predictability
resulting primarily from law and regulations that are clear, known in advance, and uniformly and
effectively enforced, and participation being required to supply reliable information and to provide a
reality check for government action. In this context it is essential to be aware that each single of these
compeonents is needed to achieve the other ones. In other words, each component is necessary but none
is sufficient on its own. For example, accountahility is hollow when practiced in surroundings of
administrative secrecy, and even meaningless without predictable consequences. The presence and
interplay of the four components are instrumental in achieving sound public management. Furthermaore
it must be clear that these concepts do not stand for themselves, but must be operationalized in each
respective particular context. Accountability, for example, only can be of conceptual help when one
defines the accountability of whom, for what, and to whom. At the same time transparency might become
problematic should it happen to infringe on necessary confidentiality or privacy. Also full predictability of
inefficiency or corruption cannot be regarded as a great advantage, when it rests at this stage. And finally
it is impossible to provide for participation by everybody in everything. Nevertheless, predictability of
government action as well as the consistent application of the rules is needed by civil servants to plan for
the provision of services and by the private sector as a signpost to guide its own production, marketing,
and investment decisions. Transparency of administrative information is Inalienable for an informed
executive, legislature, and the public at large—even if it is regularly provided through the filter of
competent legislative staff as well as capable and independent media. A participative approach to
governance and public administration by public officials and public service employees can be regarded as
a prerogative for the efficient formulation of public policies and programs, At the same time participation
by external entities, e.g. for monitoring operational efficiency as well as feedback by those who use the
public services, is highly helpful. As far as the aspect of accountability is concerned, this is essential both
with respect to the use of public funds and the outcomes of its spending it (Shiavo-Campo et al. 2000: &),

While, as mentioned, all components are necessary and dependent on each other, it is accountability that
is of even particular importance. In addition the requirement for public officials to respond periodically to
guestions concerning how thelr authority was used, where public resources went, and what was achieved
with them, it is also essential that the consequences of the actions of public administration are both
predictable and meaningful. These primary internal approaches to accountability are to be complemented
by external accountability such as feedback from the users of public services, i.e. the citizens themselves.

5 Politics, Governance and Public Administration in National and Subnational Settings
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1 Decentralization, Federalism and Demeocracy

This aspect is of particular importance when it comes to initiatives for greater decentralization or for
managerial autonomy, when new checks and balances are required to assure that access to and guality of
public services is not compromised as a result, especially for the poorer areas or segments of the
population (Shiavo-Campo et al. 2000: 10f).

It is true that the four principles of governance can in principle be applied universally and thus should be
taken into consideration; at the same time it cught to be clear that when it comes to implementation,
country specific aspects need to be taken into account. This means that administrative systems and
procedures must be solidly grounded on the economic, social, and implementation capacity realities of
the specific country. In practice this means that instead of literally applying models that claim universal
validity or so called universal best practices, rather the applicability of any public management innovation
generated externally should be carefully analyzed in the light of the local context and rejected, adopted,
or adapted as needed. In this context it is crucial to inquire whether and how the institutional framework
and resources available fit the attained measures. What can make assessing the institutional setting
difficult is the existence of a high degree of infarmal rules and norms. Thus cases may be observed where
formal administrative systems and processes appear robust and coherent, while in reality government

efficiency is poor, corruption is endemic, and public services are fairly inadequate.

At the same time it can be observed that since both formal and infarmal rules play a role, many purely
technical measures have failed because they were in conflict with the less visible informal rules and
incentives. This danger is particularly high in multiethnic societies when centrally designed measures do
not take into account the informal rules in ethnically or culturally particular settings. Decentralization and
federalist arrangements might also be of great help in this context since a design fallure to take into
account key informal rules is likely to lead to a failure of the administrative reform itself,

In addition to that it should be considered that sustainable institutional change takes a long time and can
only be potentially successful when basic rules, procedures, and incentives are changed as well; a mere
reorganization of government institutions and organizations will not lead to changes in administrative
behavior. Therefore simply putting up an anti-corruption commission will be of little or no effect with
respect to improving public integrity; what is additionally needed is a change of the framework of rewards
and penalties, To attain this sort of aim, administrative capacity building plays a central role. Four
components are of particular importance; institutional, erganizational, human resource and information
technology (IT) development. While institutional development refers to the creation of a more efficient
set of rules and incentives, as reflected and measured by a reduction in transaction costs, organizational
development means the adaptation of the organizational structure to these more efficient rules, as well

& Politics, Governance and Public Administration in National and Subnational Settings
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1 Decentralization, Federalism and Democracy

as the rationalization of functions and responsibilities. The human resource aspect of capacity building
comprises the formation of sector-relevant skills, while the development of IT means building up adeguate

hard- and software to suppert the administrative aims.

When it comes to capacity building, regulation is another major aspect to be considered. An effective
regulatory system supports national economic activity, development, and equity in a variety of way. It
defines property rights and contributes to avoiding superfluous litigation. Furthermore it is directed at
fostering competition, correcting market failures, and promoting efficient and equitable social and
environmental policies. As important regulation Is, it must be noted that excessive regulation, especially
when non-transparent and arbitrarily enforced, may easily raise transaction costs for the economy as a
whole and thus can lead to negative implications such as corruption (Shiavo-Campo et al. 2000: 24f.).

Three main categories of regulations can be discerned: Economic regulations, which affect directly the
market, such as on pricing, competition or market entry, social regulations protecting public interests such
as health, safety, environment or social cohesion, and finally administrative regulations, through which
governments are enabled to intervene in individual cases under specified criteria. Regulation is a major
activity of governments on all levels within a federal setting. The regulatory activity of subnational
government is of two kinds: in an autonomous capacity under the notion of self-rule, or through the
delegated administration of national regulatory programs. Indeed, it is subnational regulations that affect
mast activities of daily importance to the citizen, including licenses, land use, building codes etc. In
addition accountability should be guaranteed by external checks, first of all judicial review which
represents a major forum for challenging administrative actions and seeking redress. Judicial review covers
a number of issues such as whether an agency violated constitutional provisions or statutory obligations,
whether a government institution failed to adhere to procedural requirements, whether an administrative
action was arbitrary and capriclous etc. In addition to judicial review, challengers of the agency's actions
may seek criminal prosecution, money damages, or injunctive relief (Shiavo-Campo et al, 2000: 26).

It shall not be left unmentioned that conflicts may occur in the field of regulation. On the one hand conflicts
may arise between national regulations and the objectives of specific central government entities,
Mational laws and regulations for example may conflict with management discretion and operational goals
of the entities (Shiavo-Campo et al. 2000: 27). On the other hand, conflicts between national regulations
and the actions (or preferences) of decentralized government institutions may arise. Minimum national
standards are unavoidable in specific policy fields, such as environmental protection, the use of natural

=+ Pelitics, Gavernance ard Public Adminkstration in National and Subnational Settings



odfayboifguompafitn unoquosd 4§ 3fmaqh I

Bhabilooghs o ghamnmefinfibyfireqy> gheanioorbeanddfifudfy mpumcid wddfe
bt gepiafeonh [iclogh wmbimsdonnd sgvpn (BES) ey Rdabesgapbybigddapt
$Qigeciql cheancSemrogeSicBiuned oogd cmpbdep: oopSeaordoondEs: [bclooghs

ghrorbogSonSeanfiighoborid opfiocsy i} mbrmopobedeBs  wggiofon
slogh  BesprdeanogiigiShadoiosdiRifil wdpanbigueqopdohe el ooyl
SRR HEE el o iEigiuradiienl  scdommbsmmon et
cpbgliilon Bnff [EBEgmicbicets copposifySompSadiend BEteufiés
nﬁ:qxﬁaa&qnﬁﬁ: mﬁqéﬂi#muﬁccﬁﬁ mmuﬁa%qigﬂaqmﬁ mw:&ﬁmiﬁ&q: :\35:1:-':5
§edlogh ohyiagSeqyr megfpeiond: mogimcgepbiqiagcidon mmfE giodfimags
Eucnués@:(\gﬂ mcpcqﬁ&qxﬁqﬁu’kn &gxﬂfm&in}:mcgﬁ ngﬁc?:cw:égcﬁg nﬁqﬂﬁw‘:qx B{*cnrﬁ
cur:ﬁ: mﬁcﬂﬁ%ﬁﬂ[ﬂ}:ﬁﬁm unﬂ:’:ﬁ:mgﬁmrﬁ:masﬁx §cw:¥5:.ﬂmé {Shiavo-Campo et al, 2000: 24fj

oSiqfraadigcbond selocSepup mbcmS e Jlsgh gregBiapogiaiiepiyn coogebmed
gdfoducdeqpaipldlogh  eqpphraciycifila  GERERE  eqppoboploleepobfgliflapopSiyiium
fgbelooghs cpgespaBepogiefrupiys pproresp myepSonbighieqp womoudiofioyfl cpgeg 2G>
ogclgnieon [gpdap ol onopdSeertegadfgh: [ibologhi opboybyablepophiiupiyd
oafequpeancefil [18adorbaqlipd ddbydianican byfupesloadd gobeantgobifooca opfeydeup:
Bckogh ucboqiSopcgd opbiqfraockectl: g mmimeioky mhempmegiiepr cpbeanbeed
mborcgicht Godogss BSpcombampmetffé cobemabamg) opufrodiycieqeybolie 46%
ot ASrmbabeqmunall Srgiobpeiafudiies Heeoinmt ol
wohgchongh mbmedume pbiiziqimbonngimned] meminmiesiesnigobeuffiicdd [Ghdloogh
ofob Bitarmprmep sepiloogfepofegSebiqprmed wcbeqpoylemnogioiipry BidySmnt
ﬂé!k!é)&!ﬂ@suhél cﬁﬁnf*uacﬁmnﬁén Gﬁm#&il m:mﬁma‘emrﬁ(\rﬁ:q‘oéﬂéﬂ@ D:‘Déﬁ%
B80S cpbicfiomntyry omofdeqamobaricuiol Bioy obemmppbadionst g oprbafiey
ni&e Hmén@:mﬁl}&ﬂmé@ mqmﬁqscq:m%&rg Eﬁméa’ymﬁﬁ&gﬂ o?ﬂqﬁ-cqrﬁi&q n.ﬁcm&ﬂ'xd}
BhedTafsS oganal o2don cobiofoS: odlogh coeprbafosymnliiy Bcopdsieobiiicgs g mect
oBsbangd YogSidmeBépocad) Byt Jound Bgoliposad] amofepich GececsGEiel by
mdceophinbenpd opbofsopbyghimachyciydbummdil dlebypreantgdifh: fofk mbabeqlify cpbee
canbgbyopd pucost migdiGd §oli wndaifEs: wodurdtony) Bgabndpdy moipodlu
oqpBofegqmily Bleopioeadflings mlqudmopkd cidesnbpupred ShesTcldln [idyeioliyt
oepgdFen pbsoceontizfl Jownd =Bimdld moueeled copdouBliup gbeané

£&Ckpd (Shiavo-Campo et al. 2000: 26)s

oSiqBodydpt  wimiodbepier  Fiedonfidpida oo Gk
JEecarsamm} oeSiafiqest colmmfantrqmporogiopsd SompSqdiepiafii Seepd OIS pows
$8ecortmmtoosonpl oS mhqngmedip Bofimis: 3ifiofty cbchds
@:ﬁzqrﬁcﬁfé m&qﬁcf%Eu’lmé (Shiavo-Campo et al. 2000: 27h o%:nﬁ& Eﬁécmgmm{:ogﬁ- :J.}dig-ﬂi
o> opiefieprat olaeREgecgpepemicar wuamogSid aemnbatiup: (Soued sracs
cﬁm;@m&w} m@m miﬂq&ﬁ’: &w%&ﬂméu mmuoﬁuﬁm{ﬂ nm:gaﬁcméchﬁcqa SHTII0

ez embommiyh ermpgmetl Yt mbagivnsd Gebmmiades .



1 Decentralization, Federalism and Democracy

resources, public health, public safety or the protection of minorities. These types of nation-wide
standards may well conflict with requirements of devolution and subnatienal autonomy.

At the same time it should be considered that regulation without enforcement in most cases does not
reach its aim. Weak enforcement capacity for example in areas as public safety, health, land use,
environment, and other public interest regulations may easily result in violations of key regulations. This
is also true with respect to the financial sector where weak enfarcement of banking laws or capital market
rules can cause the collapse of institutions and result in major economic, social and political problems.
Furthermare a lack of efficient regulation might also negatively affect accountability. Despite the
undisputed need for efficient regulation, regulation per se is no remedy. A high volume of regulations,
particularly when parts of it are inconsistent, as it often is the case, may turn out counter-productive,
leaving citizens to the discretion of petty officials and paving the way for corruption. Instead regulation
should be directed in a way to create a culture in which the public servant and the citizen have a common
understanding of the expected behavior of public office holders with impartiality, legality, and integrity
representing the core values of public service. Thus an integrity framework should ensure not only that
public servants’ behavior is in line with the purposes of the organization, but also that public service
operations are reliable, that citizens receive impartial treatment on the basis of legality, and that public
resources are properly used. Transparency is a key Incentive for civil servants to act ethically, and
measures must be in place to permit public scrutiny and redress (Shiavo-Campo et al. 2000: 611.). Central
institutions in this context are public service commissions, but also bodies such as the supreme audit
office; these institutions can and should carry out and publish periodic reviews of the status of integrity in

the public service.
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1 Decentralization, Federalism and Democracy

1. Basic Elements of Political Systems and Public Administration: Government, Representation

and Participation
2.1 Presidential vs. Parliamentarian Systems of Government

The term "System of Government"” relates to the basic organizational principles of a state. In general, the
nature of a system of government specifies both the competencies and the relationships of the branches
of government, These branches of government are the executive branch (the government), the legislative
branch (the parliament), and the judicial branch (the constitutional or supreme court). As an ideal type,
the system of government of a state can be either presidential or parliamentarian. In the first case, the
president is the head of state and at the same time acts as the head of government and s elected directly
by the people of the respective state. Since the president therefore enjoys directly-established demaocratic
legitimacy, he does not depend on the confidence of parliament in order to stay and remain in office. As
it is the case with the political system of the United States, the prime example of a presidential system,
the president cannot be sacked by the legislative branch for political reasons, but only for violating the
constitution or laws of the country. This procedure is called impeachment. Therefore, presidential systems
of government pay close attention to the ideal of separated powers, since both the executive and the
legislative branch of government are not interconnected with regards to their investiture. However, there
are often still important overlaps of the powers. These overlaps are described under the famous term
"Separate Institutions Sharing Powers" and will be exemplified by pointing towards the governmental
system of the United States. Here, as already said, both the President and the legislative branch, the
Congress, are elected by the people of the United States. Though, both powers are also entangled. While
the President can veto bills that have been adopted by Congress, a move than can only be invalidated with
a two thirds majority in both houses of Congress, Congress can — as we have already seen — impeach the
President for violating the constitution or laws. Furthermore, the appointment of secretaries and other
important political figures by the President needs approval through the Senate of the United States. The
third branch of government, the Supreme Court of the United States, is also interlocked with both other
branches of government. The nine Justices are appointed by the President and their appointment needs
coenfirmation by the Senate, and under the competency of judicial review, which the Supreme Court
adjudicated to itself in the famous Marbury vs. Madison case in 1803, the Justices have the power of
invalidating laws passed by Congress for violating the Constitution of the United States.

In parliamentary systems, which clearly prevail among liberal democracies, there is a more direct link
between the legislative and the executive branch of government than it is the case with a presidential
system of government, In parliamentary systems, the executive branch of government is elected not by
the people but by the parliamentarians. Therefore, the government can only stay and remain in power as

long as it continues to enjoy the confidence of the majority of the parliament. While there are a whole
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1 Decentralization, Federalism and Democracy

variety of presidential systems out there which makes it Impossible to even give anly a brief overview, we
will introduce the governmental system of the Federal Republic of Germany as an example for a
parliamentarian system of government. On the German federal level, the people every four years elect
the Bundestag, the Federal Parliament of Germany, which together with the Bundesrat, in which there sit
the appointed deputies of the governments of the Linder, the 16 German states, discusses and adopts
federal laws. After its election, the Bundestag then has the duty of electing the German Federal Chancellor,
the head of the German Federal Gevernment. In order to do so, the Bundesprisident, the Federal
President of Germany, proposes a candidate to the plenum whao then needs the majority of the members
of the Bundestag. While there are special provisions in the German Grundgesetz, the Federal Basic Law,
about what to do should the proposed candidate fail to obtain such a majority, since the founding of the
Federal Republic in 1949 the proposed candidate has always been successful, Since the governmental
system of the Federal Republic is parliamentarian, the Federal Government can remain in power only as
long as it enjoys the confidence of the Bundestag. Should the Bundestag lose this confidence in the
Chancellor, it can pass a so-called "constructive vote of no confidence”. By such a motion, the Chancellor
is sacked by installing a successor concurrently, The third branch of government, the German
Bundesverfassungsgericht (Federal Constitutional Court), is also inextricably connected to the two other
branches, as it is the case with the governmental system of the United States. Both the Bundestag and the
Bundesrat elect half of the 16 Judges, with the Bundesrat voting in plenary and the Bundestag electing the
ludges through a special parliamentary committee (Richterwahlausschuss).While the guestions of the
investiture and the ability of the government to remain in power therefore provides a clear-cut criteria of
distinction between presidential and parliamentarian systems of government, reality naturally is not that
easy. This is the case not least due to the fact that there are "mixed systems of government”, which are
called "semi-presidential” governmental systems, In such systems, there are both a directly elected
president with a considerable amount of political power and a head of government that is responsible to
the parliament. In such political systems, with the political system of the French Republic being the mast
important example, the exact way of deciding over the head of government varies quite remarkably.
Usually, the head of government is appointed by the president but can be voted out of office by the
parliament through a vote of no confidence which requires the president to take into account the majority
situation in parliament. In order to allow for the remarkable differences between semi-presidential
systems of government, scholars sometimes further split these systems into two categories. These sub-
categories are first so-called presidential-parliamentarian systems, which are characterized by stronger
presidential control over the selection process of the head of government and more political power of the
president in general, and second so-called parliamentarian-presidential systems, in which the control of
the president over the selection process is less developed and the influence of the president over day-to-
day politics is more restricted.
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1 Decentralization, Federalism and Democracy

2.2 Electoral Systems

As it is the case with systems of government, there are also two “ideal types" of electoral systems with
one "mixed system" representing a third version, The first ideal type of electoral systems is the so-called
first-past-the-post systems and aims at facilitating the creation of one-party governments by providing
one competing party with an absolute majority in the parliament. This ideal type is, among others,
employed in the elections to the British House of Commons and the House of Representatives of the
United States. In this system, the territory of a state is partitioned into as many constituencies are there
are to be seats in the parliament to be elected. For the British House of Commons, there are 650
constituencies, for the House of Representatives of the United States there are 435, In each of these
constituencies, the candidate who acquires the highest number of votes is elected to the parliament. Since
the prospective winner therefore only needs a so-called “relative majority” of the votes in order to win
the election in his constituency, the first-past-the-post system is also called "relative majority voting
system", A slightly modified version of this electoral system is the "absolute majority voting system”. This
electoral system requires the successful candidate to obtain more than half of the votes cast. Often, this
is a requirement that is not fulfilled by any candidate. Therefore, the two most successful candidates will
then meet in a second ballot, where the winning candidate will naturally obtain such an absolute majority.
This system is, for instance, used for the elections to the President of the French Republic. The threshold
for being entitled to participate in the second round of voting can, however also be lower than just
outlined. For example, the electoral system to the French National Assembly which is the more important
of the two chambers of the French parliament. In this sub-variant, each candidate who at least obtains
12.5 percent of the registered voters may run in the second round. While majoritarian electoral systems
in general greatly facilitate the emergence of two-party-systems of at least of party systems that are
heavily dominated by two large parties (see the next chapter for more information regarding party
systems), this majority-inducing effect is generally more visible in political systems where first-past-the-
post-systems are employed than in systems that employ "absolute majority electoral systems”, since the
second round of voting in the latter enables or forces parties to form interparty coalitions, which often
lead to more parties winning constituencies than it is the case with "relative majority electoral systems”.

As parliamentarian systems of government represent the counterpart of presidential governmental
systems, party list proportional representation (PR) electoral systems correspond to majoritarian electoral
systems. In such party list PR systems, the territory acls as a single constituency or is partitioned into
several constituencies and while majoritarian systems aim at the facilitation of the creation of one-party
governments, list PR systems aim at representing In parllament as extensively as possible the diversity
regarding political opinions that exists among the population. In this single constituency or in each of these
constituencies, each participating party proposes one party list to the voters, with the voters either being
able to change the order of the candidates on this list (so-called open lists) or not {so-called closed lists).

I Politics, Governance and Public Administration in National and Subnational Settings
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1 Decentralization, Federalism and Democracy

Depending on the share of the vote one party is able to gain it then is allotted the respective number of
the seats that are to be distributed in this constituency. One example that employs a proportional
representation electoral system with multi-seats-constituencies is Spain. For the election of the second
chamber of the Spanish Parliament, there are 350 seats that are allotted to 52 constituencies, with a 3%
threshold in each constituency.

The middle ground of these two ideal types of electoral systems is a system that combines majoritarian
and PR elements without offsetting the distortions to the benefit of larger parties induced by the
majoritarian element of the electoral system. Such an electoral system is, for instance, employed in
Ukraine and was in use for the election of the Duma of the Russian Federation until 2003,

The electoral system of the Federal Republic of Germany which is used to elect the Bundestag, meanwhile,
has always been one of the more complex electoral systems in the world and due to some inconsistencies
—which prompted the Federal Constitutional Court to declare parts of the German Federal Electoral Code
uncenstitutional - it had been modified two times over the recent years. These modifications, however,
even further increased the complexity of the electoral system and made the system even mare cpagque
and incomprehensible (see Ridder 2013). Therefore, a brief and simplified overview will suffice at this
point in order to introduce the reader to the basic mechanisms. In German federal elections, each voter
has two votes. Confusingly, the second vote is the more important one. With this, the 598 seats in the
Bundestag are apportioned to the contesting parties, with each party having to win at least 5% of the total
votes cast in order to participate in the distribution of seats. This vote is cast for party lists that are
proposed by the parties in each German state. With the first vote, each voter selects one candidate in a
constituency. Since the federal territory is partitioned into 299 constituencies, in an ideal case half of the
members of parliament are selected via party lists and half via the constituencies, with the total number
of seats that are awarded to each party being determined through the second vote. In special cases, a
party can win more seats through the first vote in the constituencies than it is awarded through the second
vote. If this happens, these so-called excess mandates remain with the respective party and the number
of seats in the Bundestag is increased accordingly. During the 2013 federal elections, due to the reform of
the federal electoral code a second type of excess mandates, so-called party list excass mandates,
occurred with three of these being achieved by the Bavarian Christian Social Union, and one each by the
Social Democrats and the Green Party. As with the first type of excess mandates, these seats remain with
the respective party. Should excess mandates emerge, the other contesting parties then are awarded
compensatory seats in order to readjust the distribution of mandates established by the second vote,
which further increase the total number of seats in the Bundestag. As an example, the five (party list)
excess mandates that occurred in the 2013 elections lead to an increase in the seats in the Bundestag from
598 to 631.
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1 Decentralization, Federalism and Democracy

2.3 Party Systems and Political Parties

In almost all libaral democracies, the party systems are dominated by two large parties, with one being
socialist/social democratic, and the other being conservative/Christian democratic. Most political systems
also feature a liberal party in between the two larger parties, and a green party on the left side of the
political spectrum. While most liberal democratic political systems therefore share certain features with
regards to their party systems (with the United States being the most important exception due to the fact
that the dichotomy of a conservative versus a socialistfsocial democratic party does not apply here), the
shape and nature of party systems can nonetheless vary to a significant degree. This is also caused to some
extent by the fact that the social structure of a country’s population heavily influences the exact shape of
a party system, with an ethnically-structured country featuring a party system that is dominated by ethnic
parties and a more homogeneous country most often featuring a party system as it is described here.

Typologies of party systems abound, and Instead of providing a comprehensive overview we will introduce
the reader to one very important contribution to the typology of party systems by Ware (1996). According
to him, party systems have to be assessed according to the relative size of the parties that are represented
in the parliament. The first type of party systems is the predominant party system, in which there is more
than one relevant party {l.e. more than one party is represented in parliament) but only cne party ever
controls the proceedings in the parliament. While this type of party system still shares an important
feature with a dysfunctional democracy, the next type is termed two-party system. In this system, one out
of two parties is always able to attract at least 50% of the seats that are to be distributed among the
contesting parties, The third subtype of party systems is called two-and-a-half-party systems. Such systems
are characterized by the fact that there is regularly no party that is able to achieve an absolute majority in
the parliament, but that two parties are regularly able to acquire at least 80% of the parliamentary seats,
with a third party winning enough seats to balance between these two dominating larger parties. The
fourth type of party systems, systems with more than twa-and-a-half parties, has three sub-forms, The
first of these sub-forms Is a system that features one larger party which regularly wins at least 45% of the
vote but less than 50%, and several significantly smaller parties. This sub-type is therefore called "multi-
party system with one dominant party”. The second sub-type is a system that is dominated by two large
parties, but these together are only able to win 65% of the vote at maximum and no other party in the
system is able to win more than 14% of the vote. It is therefore called “multi-party system with two
dominant parties”. The third sub-type is named “even party system”, This system is characterized by the
fact that several parties are relevant and neither of these is able to win at least 45% of the vote and that
the two largest parties are also unable to win at least 65% of the vote.

An important characteristic of modern party systems is that large parties in liberal democracies are so-
called "catch all parties”, a feature that distinguishes these parties from notables and class-based parties
that were prominent throughout the 19th century and up to the end of the Second World War. These
"catch all parties" explicitly aim at attracting sufficient numbers of votes in order to create strategic
majorities. Hereby, they claim to represent wider, class-transgressing societal opinions and therefore to
be able Iintegrate into the political process the broad diversity of interests that characterizes modern
liberal societies, Additionally to such "catch all parties”, however, there are also still prominent parties
that represent more narrow interests, like these of the more affluent stratum of the society (as it is often
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1 Decentralization, Federalism and Democracy

the case with liberal parties), or environmental concerns (which still heavily dominate the agenda of green
parties, although such concerns have clearly transgressed into the party programs of many other parties
in the meantime).

2.4 Civil Society and its Institutions

Together with political parties, civil society actors are an important part of what constitutes the heart of
modern liberal democracies. The concept of civil society relies on the self-organization of people and is
conceived of as the "third sector” of societal organization, together with politics and the economy. Within
this "third sector”, there are several ways of organizing, ranging from churches and ecclesiastical unions,
clubs and associations, private initiatives and non-governmental organizations to non-profit organizations,
with volunteering often being seen as an essential criterion for defining civil society actors, Important
national and transnational concerns that are at the heart of many civil society movements are charitable
work to the public benefit, the fight against corruption in public administration, general good-governance-
standards, the struggle for women's rights, the fight against environmental degradation, skepticism
towards or even fight against globalization, and much mare. In times of ever-decreasing turnouts in many
liberal democracies, civil society actors are often perceived as a panacea for disenchantment with politics,
since they are often able to integrate and represent diverse public interests and give a voice to these parts
of a society that perceive themselves as disconnected from the rest of the society and the political process.
However, in recent times there has also emerged growing criticism with regards to the political power civil
society actors are able to exercise, since these actors have never been formally elected and are not

accountable to their followers in a formal sense.

With regards to Myanmar, with the emergence of a civil society over the recent years an important
contribution to ensuring the persistence and durability of the current government-led transition to a more
democratic system of government can be observed. As Lindauer (2012} points out, the by-elections of
2012 — which were conducted under much freer and fairer circumstances than the general elections in
2010 - created spaces for civil society activism that included the work of both journalists and members of
formal and informal civil society arganizations and covered civic and voter education, the observation of
the conduct of the election, and agency related to the election in the media. Through these spaces,
Lindauwer (2010; 110-111) argues, a "democratic dawn" might emerge in which civil society actors are likely
to pursue the broadening and amplification of their activities, both with regards to the general elections
that are expected to be held in 2015 and with regards to other areas of domestic politics, like interreligious
dialogue.

14 Pelitics, Gavernance and Public Adminkstration in National and Subnational Settings
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1 Decentralization, Federalism and Democracy

Part Il — Decentralization, Federalism and Democracy: Uniting by Sharing and
Participating

3. Power and Participation beyond the Centralized State
3.1 Shifting Authority Away from the Center: From Decentralization to Devolution

The notion of decentralization has become an important feature in current attempts to restructure
systems of state organization that have experienced challenges to their unitary fabric. At the same time
decentralization is accompanying a broader process of liberalization, privatization, and other market
reforms in many countries. Even if these approaches are quite distinct from one another, their basic idea
is similar: to entrust the lowest unit capable of capturing the associated costs and benefits with the power

over the production and delivery of goods and services.

It was, however, indeed primarily political motives as well as the issues of the raise of efficiency and the
fight against corruption (Sturm 2002) that have been the recent drivers for decentralization in various
regions of the world: While in Latin America decentralization went hand in hand with the democratization
process In which discredited regimes had to give way to elected governments and newly designed
constitutional frameworks, in Africa the mushrooming multi-party political systems require an increased
number of local political platforms, not least to ease pressures from regional or ethnic groups for more
control or participation in the political process as for example in Ethiopia. In this context, decentralization
in a number of cases was particularly used as an instrument to keep the country together in the face of
these pressures by granting more autonomy to all localities. In Mozambigue and Uganda, decentralization
could serve as an important factor in bringing the long civil wars to an end since opening political
opportunities at the local levels has allowed for greater participation by all former warring factions in the
governance of the country. But also in states not ridden by civil strife or more or less violent regime change,
decentralization can be observed, serving primarily as an answer to the perceived limitations of central
administration.

In this vein, it may be stated that any state is confronted with the fundamental issue of where to locate
power and authority, either centralized in the national capital or rather distributed to smaller
administrative territories such as provinces, municipalities or even villages. This type of consideration goes
hand in hand with decisions on what aspects of power, authority, functions and resources exactly should
be decentralized, and what institutions are needed to make government, both central and local, work
efficiently.

15 Politics, Governance and Public Adminkstration in National and Subnational Settings
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1 Decentralization, Federalism and Democracy

Thus in its most basic meaning, decentralization is about delegating decision-making powers from a central
body to a lower level closer to the public or clients who are to be governed and served. For example, a
Ministry of Agriculture could decentralize responsibility for agricultural extension to provincial authaorities,
while a national parliament could decentralize some of its decision-making powers to local municipal

councils.

While decentralization in general thus refers to changes in the power relationships and distributions
between the central level of government and subnational ones, there are wvarious forms these
rearrangements can take. A first distinguishing factor is whether decentralization primarily affects policy-
making or administration, thus creating political and administrative decentralization. Whereas political
decentralization that is meant seriously thus always requires quite a substantial set of institutional
arrangements, administrative decentralization can already be attained at much lower degrees of
sophistication. This comes with no surprise since the transfer of responsibility for the planning, financing
and management of certain public functions from the central government and its agencies to field units
of government agencies, subordinate units or levels of government, semi-autonomous public authorities
or corporations, or area-wide, regional or functional authorities can comprise only minimal competencies.
At the same time, it can also be a fairly encompassing endeavor, Altogether, three major forms of
administrative decentralization can be distinguished: deconcentration, delegation, and devolution with
devolution in its extensive form, however, becoming essentially political decentralization, The same
applies at least de facto to the highly sensitive issue of fiscal decentralization.

Central [rtentralization cheico
Trvernmest
Political
Supe b puiicpmn  Devolution
" nmm/ : Oeconceniyailon

Fiscal Focal
(e o it Ceveniralimdion

Taken from Regmi (2014) 6; based on Saltman et al. 2007 and Cohen/Peterson 1999}

Deconcentration may be regarded as the weakest form of decentralization. It alludes to the shift of
responsibility for decision-making, finance and implementation of certain public functions from officials
of the central government to those on the district level while keeping them under control of the eentral
government and demanding ultimate accountability. In other words deconcentration is the transfer of
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1 Decentralization, Federalism and Democracy

selected functions within the central government hierarchy through the sifting of workload from central
ministries to field offices, the creation of field agencies, or the shifting of responsibility to local
administrative units that are integral part of central government. A substantial transfer of authority or
responsibility to lower strata of government does not take place.

A more thorough form of transfer is delegation through which central governments transfer responsibility
for decision-making and administration of public functions to semi-autonomous organizations not wholly
controlled by the central government, but still ultimately accountable to it. Typical examples may take the
form of public enterprises or corporations, housing authorities, transportation authorities, special service
districts, semi-autonomous school districts, regional development corporations, or special project
Implementation units.

A third type of decentralization is develution. When governments devolve functions, they transfer virtually
all authority and responsibility for decision making, finance, and management to quasi-autonomous units
of the sub-national level, such as a reglonal, local, or state government. Devolution usually transfers
responsibilities for services to municipalities that elect their own mayors and councils, raise their own
revenues, and have independent authority to make investment decisions. In a devolved system, local
governments have clear and legally recognized geographical boundaries over which they exercise
authority and within which they perform public functions. It is this type of decentralization that underlies
maost political decentralization. This is in line with the overall goal of palitical decentralization to provide
citizens and their elected representatives with more power in public decision-making. While in many cases
this is associated with pluralism and representative government, it may also refer to a higher degree of
influence in policy formulation and implementation that is granted to citizens and their representatives.
The general idea behind this philosophy may be seen in the assumption that greater participation will lead
to be better informed and more relevant decisions that answer to the diverse interests in society than
those made only by national palitical authorities since the selection of representatives from local electoral
Jurisdictions allows citizens to know better their political representatives and allows elected officials to
know better the needs and desires of their constituents. Substantial political decentralization is not
attained easily, however, since simple constitutional or statutory reforms are not enough. Instead the
development of a pluralistic political party system, the strengthening of legislatures, the establishment of
local political units, the encouragement of effective public interest groups and many more are inalienable
prerequisites for successful and sustainable political decentralization.

The list of unitary states practicing devolution is long and ranges from Azerbaijan to Uzbekistan including
states from any region of the world, such as Bolivia, Chile, Columbia, Peru or Nicaragua in Latin America,
Denmark, Finland, the Metherlands, France, Greece, Spain, Portugal, Italy, Serbia, the Ukraine, Moldova
and Georgia in Europe, China, Japan, South Korea, Indonesia, the Philippines and New Zealand in the Asia-
Pacific region and many more shattered all over the planet. The United Kingdom doubtlessly represents
the most renowned case of devolution. There, devolution refers to the statutory granting of powers from

17 Pelitics, Gavernance and Public Adminkstration in National and Subnational Settings
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1 Decentralization, Federalism and Democracy

the Parliament of the United Kingdom to the Scottish Parliament, the National Assembly for Wales, the
Marthern Ireland Assembly and the London Assembly, and to their associated executive bodies the Scottish
Government, the Welsh Government, the Northern Ireland Executive and the Greater London Authority,
Northern Ireland, Scotland and Wales enjoy different levels of legislative, administrative and budgetary
autonomy with exclusive or shared powers. While exclusive powers mean that the devolved
administration has exclusive powers in this policy area, shared powers mean that some areas of policy in
the specific area are not under the control of the devolved administration. For example, while Policing and
Criminal Law may be a competence of the Scottish executive, the UK Government remains responsible for
Anti-terrorism and coordinates serious crime through the National Crime Agency (NCA). Still it is
remarkable how many areas are under the sole competency of the devolved units; they comprise
substantial parts of the justice system, civil law, local administration, organization and finance, election,
fire departments, police, the correction system, food safety, secial and health services, housing, urban
planning and environmental matters as well as primary, secondary and tertiary education, to name only
the most important ones.

A very specific since critical and highly sensitive aspect of governmental and administrative power and
thus of decentralization is the fiscal one. Thus financial responsibility may be regarded as a core
component of decentralization. If local governments and private crganizations are to carry out
decentralized functions effectively, they must have an adeguate share of revenues —either raised locally
or transferred from the central government— as well as the authority to make decisions about
expenditures. Fiscal decentralization can take several forms. These include a) Self-financing or cost
recovery through user charges, b) Co-financing or co-production arrangements through which the users
participate in providing services and infrastructure through monetary or labor contributions; c) Expansion
of local revenues through property or sales taxes, or indirect charges; d) Intergovernmental transfers that
shift general revenues from taxes collected by the central government to local governments for general
or specific uses, and e) authorization of municipal borrowing and the mobilization of either national or
local government resources through loan guarantees,

In practice, however, local governments or administrative units are often heavily dependent on grants
from the central government, even if they possess the legal authority to impose taxes, since the tax base
is so weak and the dependence on central government subsidies so ingrained that no attempt is made to
exercise that authority. In other cases central governments prefer to retain central control aver finance in
order to promote geographical equity. Therefore local governments may not differ strikingly from the local
offices of central ministries in many cases. In addition it has to be kept in mind that the method of
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I Decentralization, Federalism and Democracy

allocating central government revenue can vary as far as their conditionality is concerned (Mills et al. 1990:

32ff.)

Other and — from a government's perspective very encompassing — forms of decentralization are
privatization and deregulation. In this context, responsibility for functions can be shifted entirely from the
public to the private sector. Privatization and deregulation are usually, but not always, accompanied by
economic liberalization and market development policies. They allow functions that had been primarily or
exclusively the responsibility of government to be carried out by businesses, community groups,
cooperatives, private voluntary associations, and other non-government organizations. Privatization,
which is also called divestment, can range in scope from leaving the provision of goods and services
entirely to the free operation of the market to so called public private partnerships (PPP) in which
government and the private sector cooperate to provide services or infrastructure. Privatization thus can
include allowing private enterprises to perform functions that had previously been moncpolized by
government, contracting out the provision or management of public services or facilities to commercial
enterprises, financing public sector programs through the capital market and allowing private
organizations to participate, and transferring responsibility for providing services from the public to the

private sector through the divestiture of state owned enterprises.

Despite the various advantages connected with the concept of decentralization it still must be mentioned
that also critical aspects arise. Decentralization may, for example, not always be efficient, especially when
standardized, routine, network based services are concerned. It further can result in the loss of economies
of scale and control over scarce financial resources by the central government. Weak administrative or
technical capacity at local levels may result in services being delivered less efficiently and effectively in
some areas of the country. Administrative responsibilities may be transferred to local levels without
adequate financial resources and make equitable distribution or provision of services more difficult.
Decentralization might also contribute to making the coordination of national policies more complex and
even may lead to functions being captured by local elites. In addition, distrust between public and private

sectors may undermine the will and practice of cocperation at the local level,

Anyway decentralization as such ought not to be regarded as the one and only solution to any problem
that arises In the context of unitary state structure. Rather it makes sense to see centralization and
decentralization not as mere either-or-conditions. In most countries an appropriate balance of
centralization and decentralization is essential to the effective and efficient functioning of government.
This means in other words that not all functions can or should be financed and managed in a decentralized

] Pelitics, Governance and Public Administration in National and Subnational Settings
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1 Decentralization, Federalism and Democracy

fashion. Even when national governments decide to decentralize responsibilities, they often retain
important policy and supervisory roles. Much more important than just call for decentralization, it is more
promising to create or maintain the enahling conditions that allow local units of administration or
non-government organizations to take on more responsibilities. In this vein, central ministries often have
crucial roles in promaoting and sustaining decentralization by developing appropriate and effective national
policies and regulations for decentralization and strengthening local institutional capacity to assume
responsibility for new functions. It clearly must be stated that the success of decentralization frequently
depends heavily on training for bath national and local officials in decentralized administration. Technical
assistance is often required for local governments, private enterprises and local non-governmental groups

in the planning, financing, and management of decentralized functions.

In addition to this capacity building on the local level that guarantees that local government organizations
are being transformed into high performing organizations, some more general rules should be obeyed
when a central government considers decentralizing its political and/or administrative system. First of all
it is crucial to be aware of one's own motives and goals that shall be attained with the instrument of
decentralization, Decentralization per se Is not yet a solution; instead intentions matter. In this context it
is important to show not only a strong political commitment at the central level, but at the same time it
might be helpful to maintain strong administrative and technical capabilities there. This, however, may
bring with it the danger of a de-facto undermining of federalism. By no ways less important are social
preparedness and mechanisms to prevent elite capture, a strong legal framework to guarantee
transparency and accountability and finally an effective judicial system, as well as citizens’ oversight and
anticorruption bodies to prevent the decentralization of corruption. This means in other wards that a
system of accountability has to be established that relies on public and transparent information to enable
the community to effectively monitor the performance of the local government and react appropriately
to that performance. This will also serve as a major incentive for politicians and local officials to be
responsive. Also, the decentralization framework must link local financing and fiscal authority to the
service provision responsibilities and functions of the local government, so that local politicians can bear
the costs of their decisions and deliver on their promises. At the same time the local community must be
informed about the costs of services and service delivery options involved. Furthermore a mechanism by
which the community can express its preferences in a way that is binding on the politicians should exist in
order to provide for a credible incentive for people to participate. Despite the fact that fulfilling these goals
(or at least having local governments improve upon the central government’s record) is no easy task, it is
achievable. Put together, successful decentralization Is closely related to observing the design principles
of finance following clearly laid-out functions, informed decision making, and adherence to local priorities
as well as accountability. One essential requirement in the attempt to realize successful decentralization

0 Politics, Governance and Public Administration in National and Subnational Settings
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I Decentralization, Federalism and Democracy

is a system of control and supervision to ensure that the newly received authority is being used in a
responsible manner. Means of control and supervision may include but are not restricted to legislation
concerning local government functions, provision of directives within the limits of agreed central authority
or broad mandatory or advisory guidelines, definition of major planning procedures, earmarking resources
for particular purposes and the maintenance of close face-to-face contact with politicians and
administrators from the lower level. Fut together, the processes of decentralization redefine structures,
procedures and practices of governance to be closer to the citizenry and to make them more aware of the
costs and benefits. At the same time, however, it is not merely a movement of power from the central to

the local government, but also a way of life and a state of mind.
3.2 Establishing Autonomous Power in Sub-National Units: Federalism

The same doubtlessly applies to federalism as well. What then is the difference between mere
decentralization even in its form of deveolution and the creation of federal structures? Put in a nutshell,
devolution differs from federalism in that the devolved powers of the subnational authority ultimately
reside with central government, thus the state remains, de jure, a unitary state. Legislation creating
devolved parliaments or assemblies can be repealed or amended by central government in the same way
as any statute. No wonder that an increasing number of states decides in favor of developing federal
structures. In many cases these are meant, as will be detailed further down, as remedy to potential or
acute threats of separatism based on ethnicity, language, religion or culture. This is furthermore supported
by the particular democratic notion that is conveyed with federalism rather than mere decentralization or
devolution. Thus federalism not only increases the problem-solving capacity of the state but at the same
time enhances democracy by integrating national, regional, ethnic, cultural etc. identities and thus
legitimizing policy decisions at the center. Furthermore a system of bottom-up control might contribute

to reduce (financial) mismanagement and corruption (Sturm 2014: 20f.).

Today we find about two dozen of states that can be classified as federal states representing more than
40 % of the global population. This includes states such as the United States of America, Canada, Brazil or
Australia that hold large territories, as well as states with high population numbers such as India, Pakistan
or Nigeria. At the same time we can find significantly smaller states which, however, decided for federalism
due to their extreme heterogeneous population structure, such as Switzerland or Belgium for example.
Finally there are a number of insular states such as the Federation of St. Kitts and Nevis, Micronesia or the
Union of the Comoros. While some of these states already have a federal tradition of two hundred years
and maore, such as the United States or Germany, to other states like Malaysia, South Africa, Venezuela or

Ethiopia federal structures are fairly recent or even only about to emerge as in Sudan or rag. In addition

21 Pelitics, Gavernance ard Public Adminkstration in National and Subnational Settings
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1 Decentralization, Federalism and Democracy

to that we can find states which according to their constitution or self-understanding are still unitary, the
de-facto structures of which, however, have strong elements of multi-level governance, regional
autonomy etc. Arrangements of this type can be found in Spain or Italy. The creation of federal states can
take both a bottom-up or a top-down approach, with the |atter being achieved by the federalization of a
unitary state (e.g. Pakistan, Brazil, Belgium) and the former by uniting existing autonomous states into a
coherent federal state (e.g. USA, Switzerland, Germany) (Anderson/Scheller 2012; 15; Burgess 2003; Egner
2012). A top-down approach often comes along with the attempt to hold-together an existing state the
integrity of which is threatened by diverging forces within, while the bottom-up approach regularly goes
hand in hand with the notion of bring-together-federalism as will be detailed further down in chapter
6.1.2.

In this context a correlation between the circumstances of its emergence and the specific form federalism
takes has been claimed, leading to a typology of balance federalism, unitary federalism, segmented
federalism and accommeodation federalism (Colino 2013). While balance federalism is seen in relation to
bring together federalism which has to accommaodate the farmerly autonomous units” wish to maintain
the highest possible degree of autenomy and their need to utilize the advantages of an integrating center,
unitary federalism has its origin in a once centralized state, and thus can be seen in the context of hold-
together federalism. At the same time, the presence of more than one cultural, lingual, ethnic or religious
community will lead to a segmented form of federalism. Given the heterogeneity the mere federalization
of a political system is by no means a guarantee for a prolonged integrity of a state affected by separatism.
Nevertheless segmented federalism has proven to be much more apt to foster the integration of societies
than unitary states with their typical attributes such as one-party systems. This again is another crucial
aspect of federalism: As will be shown further below, federalism cannot work without substantial
elements of democracy being knit into the political framewaork. This is even true for mostly homogeneous
nation states that realized the need to acknowledge regional claims for self-government and thus form
accommaodation federalism as Spain or Belgium for example do {Colino 2013). In general it has to be
maintained that each federation has its own particular history with respect to why a decision in favor of
federalism was made, how federalism developed, how it is structured and how well it serves the purposes
once intended. Thus each federal political system looks very particular when it comes to the heterogeneity
respectively homogeneity of the subnational units, the institutional setting of legislative, executive and

judicial bodies, election and party systems etc.
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1 Decentralization, Federalism and Democracy

The classic distinction between types of federalism is based on the sub-national units’ degree of autonomy
vis-a-vis the central level. While in unitary federalism the center retains superior rights and resources and
thus dominates the policy-making process, political systems that are characterized by dual federalism are
based on the separation of powers with a complete set of institutions for both the central level and the
sub-national units. In its pure form, neither of these models can be found in political reality, Rather either
type of federalism includes elements of the other one. While unitary federalism as in Germany or Austria
thus shows elements of autonomy, political systems characterized by dual federalism such as the United
States of America or Canada also dispose of co-operative elements. When the aspect of intergovernmental
relations is taken into account, cooperative and competitive forms of federalism can be observed in
addition, While in competitive federalism approaches the sub-national units avoid involvement with the
central level and at the same time compete with the other subnational units of the federation with respect
to investments, taxes, international recognition or policy performance, cooperative federalisms are rather
characterized by joint decision making and the sharing of resources and administrative capabilities which
might go as far to create interdependencies between the center and the sub-national units (Sturm 2014).1t
should not be left unmentioned that yet another development can be observed. An increasing number of
sovereign nation states decide to create confederations and supranational unions. The mast particular
case in this context is certainly represented by the European Union that with its specific make up and
elaborated framework of commaon institutions can be regarded as entity that is more than a confederation
but not a full-fledged federal state yet. Nevertheless the European Union in one or the other way serves
as model for various other endeavors of region-based supranational integration, such as the ASEAN, the
African Union or the NAFTA.

3.3 Democracy in the Context of Decentralization and Federalism: Sharing and Participating

Looking too closely on definitions of federalism can be misleading, however. This is particularly true since
a great deal of federalism research is US-centered and thus limited In its scientific range. American
federalism as well as the research dealing with it doubtlessly is of high importance. 5till focusing solely on
it is not sufficient since it would suggest that the range of choices available to newly democratizing states
is narrower than it actually is. When just based on a universalized American model of federalism, as it is
often done, it seems as if every successful federation was of the coming-together type, in which individual
rights had to be defended against the central governments’ undue claims. By the consequential transfer
of powers away from the central government, the people as a whole get relatively constrained. Since,
furthermore, successful federalism is regarded to be symmetrical, asymmetrical arrangements that grant
different competencies and group-specific rights to some states are seen as incompatible with the
principled eguality of the states. American-style federalism, however successful for the American case,
might be most inapplicable to quite a significant number of democratizing countries, in particular

3 Pelitics, Gavernance ard Public Adminkstration in National and Subnational Settings
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1 Decentralization, Federalism and Democracy

multinational polities, whose emergence took place in very different historical and political contexts. This
is true for India in 1948, Belgium in 1969, and Spain in 1975, all palitical systems with strong unitary
features, which, however, were turned into federations since constitutionally transferring power to
subnational units was regarded as the only viable step to hold these countries threatened by separatism
together in a democracy.

Another aspect which stems from the adherence to 2 purely American model and its principle of territorial
representation is the strong distortions with respect to the representation of the sub-units’ populations.
In the United States, the federal states are all represented by two senators independent of the actual
population size. With Wyoming having a population of about half a million people and California about 30
million, one vate of a senator from Wyoming is worth 66 times the vate of his or her colleague from
California, This pattern might be acceptable in a rather homogenous setting; in ethnically, culturally or
religiously more diverse societies, particular in those, where the individual territories are highly
homogenous, this model would bear the danger of major conflict and thus be declined as an option. Even
in Germany this approach was not chosen; instead, the most populous states get six votes in the Federal
Council, Germany's second chamber that represents the states’ governments, while the middle-sized get
four and the least populous three. Belgium or India with their much more sensitive ethnic make-ups gets
even closer to réal representation, Had India adopted the American model of federalism, some measures
that were crucial for the maintenance of its political stability and territorial unity, such as the creation of
six new culturally distinctive states in the northeast, mostly carved out of Assam, most certainly could not
have been taken since these states under the American principle would have had 25% of the votes while
only representing about 1% of India’s population. Another important aspect in this context is the degree
to which policy-making authority is constitutionally allocated to subunits, Following the American model,
this degree has to be high. In a political entity such as India, however, where for example the state
boundaries did not correspond with linguistic boundaries, in order to get the government closer to the
people while respecting the linguistic principle, law makers decided that the lower house could eliminate
any state, carve new states out of existing ones, or change their names by a simple majority vote, While
in a bring together federalism this sort of arrangement is neither imaginable nor sensible, in a context,
where federalism is chosen to hold a country's unity together, this type of arrangement might be the only
viable salution. Without it, the “failure to realize the ‘imagined communities’ of the country's hundreds of

millions of non-Hindi speakers might have led to secession in a number of places” (Stepan 1999; 29),

A remarkable feature in this context is that despite the existence of a large number of multinational

polities, only few of these are democratically organized. Those who are democracies, however, are
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1 Decentralization, Federalism and Democracy

without exception at the same time federations — and politically rather stable, particularly when compared
to multi-ethnic or multi-lingual unitary states, such as Sri Lanka, that purposefully refrained from
federalizing and thus could not cope with its ethnic divisions and thus sliding into a civil war situation
(Stepan 1999). As a matter of fact the longstanding democracies that score highest on an index of linguistic
and ethnic diversity (India, Canada, Belgium, Switzerland and the United States) are all federal states.
Given these facts, it is not too far-fetched to maintain that “[i)f countries such as Indonesia, Russia, Nigeria,
China, and Burma are ever to become stable democracies, they will have to craft workable federal systems
that allow cultural diversity, a robust capacity for socioeconomic development, and a general standard of
equality among their citizens” (Stepan 1999:; 20).

One reason can be found in the relatively higher proneness of unitary states to political corruption as
compared to federations. Unitary democracy thus can be easily frustrated when voters cannot see any
more realistic chances to replace corrupt leaders since they have to assume that the newly elected ones
merely continue in the same corrupt way. Frustrating federal democracy on any of its levels or in any of
its sub-national units seems much harder since sub-national leaders who govern responsibly can build a
trustworthy reputation and thus become contenders for higher national office. At the same time,
democracy cannot easily be consistently frustrated in @ democratization process that begins with

decentralized sub-national democracy at its core (Myersan 20068).

At this stage it seems essential to clarify the concept of democracy. The general notion of democracy can
be seen in the inclusion of citizens into the affairs of state and society in a way that enables them to
exercise substantial control over government and state decision, In other words it may be said that
democracy shall make governments more responsive and accountable. To create a well-functioning
context for a viable democracy, secure national borders, a stable state, a minimum level of economic
development, a fundamental and general acceptance of democratic values, and a common agreeament on
rules are required. Particularly in transitional phases between former autocracy and the democracy to be
attained, these prerequisites may not be available in full since for example powerful groups fear the
threats democracy poses for their particular interests or disadvantaged groups may regard democracy as
unresponsive to their perceived needs. Nevertheless if democracy is meant to gain foothold, there is no
alternative ta the adherence to democratic procedures and stable, durable democratic institutions.

With regards to this it is well worth mentioning that demeocracy and federalism have a high potential of
mutually stabilizing and strengthening each other. In the context of multinational states, democratization
can be understood as a process of federalization in which all parties are to achieve dual sovereignty over
the same land and same people as well as to make dual identities (national and subnational) compatible
and complementary. In this context, different degrees of democratization have different impacts. In Asia
many instances of semi-democratic political systems can be observed. Within these for example semi-
competitive elections serve as an instrument to gain electoral legitimacy and extend tenure for the top
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1 Decentralization, Federalism and Democracy

leaders. At the same time opportunities for the opposition may arise to compete for limited power, and
even come to power at the state level as it was the case in Malaysia. In countries where substantial
democratization is (virtually) completely absent as in the People’s Republic of China this lack of democracy
inhibits the development of federalism. On the other hand the relatively higher degree of democratization
in the Philippines which have embarked on a road toward federalism may be interpreted as expression of
the positive effect democratization can have on the process of federalization, a finding that is backed by
the case of India where a relatively well established democracy has contributed to the decent functioning
of federalism in India.

Just as democratization and democracy may have beneficial effect with respect to the consolidation of
federalism, the same logics works the other way round: federalization and federalism are highly efficient
in supporting democratization and consolidating democracy. In a general sense, federalism contains
important features of democracy. In a functioning federal setting the relationships between two
governments are defined by the rule of laws and 2 set of procedures. Since federalism features self- and
shared-power arrangements between federal and state governments and thus is always forced to keep
the balance of power and local autonomy, federalism must operate In the three divisions of powers among
legislature, executive and Judiciary. Particularly the independence of the courts is an iImportant element,
So are constitutionally protected civic liberties and minaority rights.

Of course it cannot be left unmentioned that also a slight inherent tension between federalism and
democracy can be made out both with respect to the perspective of the sub-national units and the
federation as a whole: While from the states’ point of view federalism might constrain democracy for
federal law requirements may pose a limit to state’s ability to adopt policies consistent with its citizens’
preferences, state governments themselves can possibly block policies favored by majorities at the federal
level thus constraining democracy from the center's point of view (Kelemen 2006},

These minor constraints, however, have to be weighed not only against the protection of individual rights,
one of the centerpieces of liberal democracy, that is gained through democratic federalism, but also and
primarily against the other benefits laid out above. Democracy therefore may be regarded as the "logical
corollary of federalism, because without the representation of interests in a society that gains from a
federal organization of the state cannot be secured” (Sturm 2014: 20).

Thus it is only in well-functioning democracies that federalism will be a stable and efficient form of
government on the long run; at the same time a federalism not based on democratic structures bears a
high danger of instability and territorial disintegration (Filippov/Shvetsova 2013).
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1 Decentralization, Federalism and Democracy

4, Palitical Institutions in Federalist Systems
4.1 The Relationship between the Levels of Government: Multi-Level State Quality and its Implications

Both centralized political systems and federal political systems feature multiple levels or layers of
government. The decisive difference, however, is that in centralized political systems the execution of
governmental tasks and duties is delegated in a top-down manner, while in federal political systems the
multiple levels of government are required to cooperate at least to some degree, with the persons
participating in this cooperative political process being identified by elections. Therefore, while the
organization of multi-level government in a centralized state is more a guestion of administrative
efficiency, in federal systems it is inextricably connected to demaocratic principles, like accountability and
responsibility to the electorate (Sturm 2010: 50).

In general, the relationship between the levels is characterized by the distribution of competencies amang
the individual levels of government. This distribution can be performed according to territorial or
functional criteria (Sturm 2010: 50). A distribution of competencies according to territorial criteria implies
the necessity of sharply distinguishing between specific policy areas that should be performed by the
federal level and others that should remain with the state level, In contrast to this territorial principle, a
functional distinction would imply the allocation of specific sorts of duties to each level (Sturm 2010: 50-
51). The United States would be an example for a territorial allocation of policy fields, while the Federal
Republic of Germany would be an example which demonstrates the implications of allocating specific sorts
of duties to each level. While the territorial principle reduces the amount of required cooperation between
the federal and the state level, the Germany-style allocation of duties — in order to work properly — has
the precondition of extensive willingness and preparedness of inter-level cooperation. We will now clarify
this necessity with regards to the case of the Federal Republic of Germany by taking a closer look at the
governments and parliaments of the German states, the Linder.

4.2 Governments

The specific role of governments in Federal systems is heavily influenced or even - to some extent -
predetermined by the exact version of federalism we are confronted with. While in an entirely separated
"dualistic” version of federalism like in the United States, the State governments have their own
respoansibilities, their own scope for action, and their own creative leeway in their domain, the scope for
action for State governmentsin a "cooperative” Federal system like Germany is distinctively different from
this. While the following distinction is something like an “ideal version” of differentiating, it still provides
a very good impression of the variations that can be found among Federal polities: In the United States,
State governments, represented mainly by the directly elected State governor, are responsible for leading
the State administration and initiating new policy proposals with regards to their own domain. In contrast
to this, in a "cooperative” Federal state the scope for initiating laws is very restricted and covers mainly
issues like police law, school and education, cultural topics, and broadcasting. Therefore, the
responsibilities of State governments in Germany focus much more on administrative issues, not least due
Lo the fact that the German States not anly administer and implement their own laws, but alsoe almost all
Federal laws, While the German States therefore are much more the "executor” of Federal laws than in a
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1 Decentralization, Federalism and Democracy

role of shaping and framing laws in an "own domain®, they also heavily and decisively participate in the
Federal law-making process. This is due to the fact that large parts of Federal legislation has to be agreed
upon by both chambers of parliament, the Bundestag, which is directly elected by the German citizens,
and the Bundesrat, which consists of deputies nominated by the State governments. Therefore, in arder
to summarize the remarks, the specific role of State governments in Germany can be appropriately
described much more as important participants in the Federal law-making process and executioners of
these laws than as designing State policies (largely) independently from the Federal level, as it is the case
with the United States.

However, this distinction between Germany and the United States is not as clear-cut as it might appear to
the case at the first glance. In the United States, the Federal level also quite often tries to "seduce” State
governments to act as implementers or executors of Federal policy programs and laws. 5till, this Federal
goal is not achieved by an institutional entanglement as in Germany, but mostly by the offering of Federal
grants to States that agree to adopt a certain policy which is seen as worthwhile and desirable by the
Federal authorities. This strategy |s often called "golden reins"-approach, since it enables the Federal
authorities to guide and shape State behavior by offering monetary incentives.

4.3 Parliaments
4.3.1 5tate Parliaments in the Federal State

Scrutinizing the position of state parliaments in the Federal State heavily depends on the exact shape of
the Federal state one is confronted with. In theory all parliamentary bodies are said to be charged with
the same or at least very similar tasks. Basically ranging back to the deliberations by John Stuart Mill {1806-
1873) and Walter Bagehot (1826-1877) on this question, parliamentary functions are described as covering
the election and recall of the government, law-making, monitoring of the government, and
communication, with the latter referring to responsivity to societal preferences and political guidance
{Marschall 2005: 133-195). While the exact functions of State Parliaments will be addressed in the next
chapter, this part of the textbook will briefly address the impact of Federalism on the competencies of
State Parliaments, which are often very comparable to what has been laid out previously concerning
governments.

As we have already seen, a "dualistic” system of Federalism like in the U.S, leaves the single states with
considerably more scope for action and creative leeway than it is the case with a cooperative system of
federalism which can be found in the Federal Republic of Germany. While state parliaments in the U5, are
therefore responsible for a whole range of policy fields, the gradual hollowing out of the Ldnder
competencies in Germany since the founding of the Federal Republic in 1948 significantly contributed to
the emergence of an academic debate on the loss of significance of and an ensuing loss of academic
interest in scrutinizing the Ldnder parliaments (Reutter 2008: 22-23). However, the institutional standing
of state parliaments in a Federal State is obviously influenced by much more than just by the question of
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1 Decentralization, Federalism and Democracy

"dualistic” versus "cooperative" Federalism. In chapter 2 we have provided a brief introduction to the
analysis of palitical systems and it s important to realize that this distinction can (and indeed is) also
relevant for the state level. While in LS. states we are confronted with presidential systems, meaning that
a directly elected governor has to work together with an also directly elected parliament, all German
Lénder adopted parliamentary systems, meaning that the directly elected State parliaments also elect the
State government. Through the interconnected conditions that the government in a German Land will
therefore virtually always command a majority in parliament and that a defeat of the government in a
parliamentary vote will severely threaten the survival of this government (which in turn is likely to
terminate the parliamentary term prematurely), a cansiderable disciplining effect on the members of state
parliaments iscreated. Opposed to this, the members of state legislatures in the U.S, are free to vote in
favar or against a bill, since the outcome will not affect the stability or even the survival of the government.

4.3.2 Functions of State Parliaments

These two institutional aspects, "dualistic’ versus “cooperative” Federalism and presidential versus
parliamentarian political systems, now affect the basic functions that are ascribed to state parliaments in
a Federal system. The fact that the areas in which German Lénder parliaments would be entitled to pass
laws in connection with the dominance of Lénder governments due to the Linder being parliamentary
systems and the further condition that all Ldnder have — in some cases quite wide-ranging and important
— provisions for direct democracy or referenda in their constitutions significantly curtalls the law-making
or legislative function of the Ldnder parliaments (Gunlicks 2003: 148-152; Reutter 2008: 65) which for
some researchers even results in a "struggle for life” by the Lédnder parliamentarianism (Reutter 2008; 24-
25), At the same time, however, the function of controlling the Lénder governments remains a very
important one in which several instruments are available to the Lander parliaments. The key control device
here is prabably the parliamentary scrutiny of the budget, with the parliamentary budget authority often
being called the “king's law™ of parliament. Through this provision, both the overall size of the budget as
well as the individual allocation of money to each governmental department depends on parliamentary
consent. Other important control devices are the guestion time for ministers, investigative committees,
and petition committees, "However, the strong party discipling in German parliaments can frustrate
efforts, especially by the opposition, to control government actions. This occurs despite the fact that all
German constitutions proclaim parliamentary delegates to be free in their decisions and not subject to
mandates” {Gunlicks 2003: 152).

Probably as important as the parliamentary budget authority in controlling the Lénder governments is the
actual command over the government staying in office. Since all German Ldnder are parliamentary political
systems, every Land government depends on the parliament’s confidence for remaining in power. The
exact mechanisms to regulate this requirement, however, are designed quite differently (for more
differences among the Lénder parliaments, see the next chapter).
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1 Decentralization, Federalism and Demeocracy

In general, there are three possible versions of ensuring that a Lond government that lost parliamentary
confidence can be sacked by majority of the members of parliament (for an overview, see Reutter 2008:
65). The first way of achieving this is the procedure that is also provided for in the Federal Basic Law which
is termed “constructive” vote of no-confidence. In these cases, a Lond government can only be sacked
when a majority of members of parliament can agree upon the concurrent election of a successor. Among
some others, this device can be found in the most-heavily populated German Land North Rhine-
Westphalia. Another way of securing parliamentary control over the government's tenure is the so-called
“destructive” vote of no-confidence. This procedure does not reguire the simultaneous voting out of office
of the incumbent and the election of a successor, but it suffices that a majority congregates behind the
proposal to sack the government, However, all German state constitutions that provide for this procedure
prescribe that the Land parliament is dissolved if it is unable to elect a successor government within a
certain timeframe; this timeframe ranges from 12 days in Hesse to four weeks in Rhineland-Palatinate and
Saarland. The constitution of the Free State of Bavaria provides for a unigue mechanism, since there is no
possibility for a vote of no-confidence at all, Instead, the constitution prescribes that the head of the
government, the Minister-President, depends on the parliamentary confidence in order to remain in office
and that he is required to resign if he loses this confidence. Should the Minister-President fail to act in
accordance with this provision, the Bavarian Landtag then — requiring a majority of two-thirds of the
members of parliament — would be entitled to file a lawsuit against him with the Bavarian Constitutional
Court for violating the constitution (Articles 44 and 61 of the Bavarian constitution),

4.3.3 The Differences among State Parliaments: The Example of the Federal Republic of Germany

Due to the constitutional autonomy of the German states, the exact setup of the State Parliaments varies
to some extent. All German Lidnder are required to take into account the necessity of adhering to certain
principles as laid out in the Federal Basic Law (Grundgesetz); this principle of federal homogeneity
"requires the constitutional arder in the Linder conform to the principles of a republican, democratic, and
social state of law" (Gunlicks 2003: 146; see also Reutter 2008: 41), However, this very general framewaork
enables the Ldnder to design the specific nature of their parliaments very differently, with the differences
ranging from the size of the parliamentary body and the electoral system to the length of the legislative
session, Prior to 1998, the range of varieties covered even the question of bicameralism. Up to this year
the parliament of the Free State of Bavaria consisted of two houses, the directly elected Landtag and the
corporative Senat (Senate), "which was composed of various professions, crafts, and social groups”
(Gunlicks 2003: 147). However, since the people of Bavaria voted in favor of the abolition of the Senat in
1998, all German State parliaments now consist of only one chamber,

Regarding the length of the legislative session, in recent time a trend can be shown towards the
lengthening of this period to five years. While in 2003 there were still five German Lander with a four year
term, now (2015) only the northern German state of Bremen still retains this shorter period. All other
Lénder now have a five year term for their parliaments.

0 Politics, Governance and Public Administration in National and Subnational Settings
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1 Decentralization, Federalism and Democracy

While therefore almost all states decided to adjust the parliamentary terms of office, a great variety exists
when one takes a look at the electoral systems of the Linder parliaments, although some very important
commonalities and similarities exist: In all Ldnder, elections have to be general, direct, free, equal, and
secret, as prescribed by the Federal Grundgesetz (Reutter 2008: 73-84). Furthermore, all German Ldnder
adopted electoral systemns which are based on proportional representation with a threshold of five percent
of the vaote in order to gain seats in parliament (Gunlicks 2003: 147). However, the exact shape of the
electoral systems differs quite remarkably among the Linder. These differences concern the gquestion of
the openness of the party lists for the voters (open versus closed lists), the distribution of the seats
between the lists and the constituencies, the number of votes each voter has (ranging from one in Baden-
Wiirttemberg and Saarland and two in most ather Lidnder up to five in Bremen and even ten in Hamburg),
and the procedure of transforming votes into parliamentary seats (ranging from Hare/Niemeyer and
Sainte-Lagué to d'Hondt). Another important difference concerns the right to vote. While in most Ldnder
one has to be 18 years old in order to be able to vote and to be elected, the age of active franchise has
recently been lowered to 16 in Brandenburg, Bremen, and Hamburg and the age of passive franchise

remains at 21 in Hesse.

4.4 Where the Levels Meet Each Other: Second Chambers and Federal Legislation

Almost all Federal states, with the one exception being the Union of the Comores, have — additionally to
a democratic-egalitarian chamber representing the people — a second chamber representing the interests
of the state level (Sturm 2010: 56, 60), However, this commaonality does by no means imply that the
competencies of these federal second chambers can be viewed as being comparable or even equal. While
the Senate of the United States, the “ideal type" and oldest example of a federal second chamber, enjoys
entirely equal status vis-a-vis the U.5. House of Representatives and each bill has to be agreed upon by
both houses before becoming a law, various examples can be found where federal second chambers are
much less powerful, with the second chamber of the parliament of the Republic of Austria (Bundesrat)
being one example for a relatively weak state representation on the federal level, One of the best-known
examples of a federal second chamber, the German Bundesrat, enjoys a very powerful position in the
German political system, but it does not enjoy total co-equal status vis-a-vis the Bundestog.

Federal second chambers can mainly differ along certain lines of distinction: the process of setting up the
chamber; its veto rights in the law-making process (which has already been indicated in this short
introduction); and the rules for obtaining a majority in voting. The already mentioned U.5. Senate is the
prime example of a federal second chamber being directly elected by the people of the specific state, a
procedure that can also be found, for instance, in the Australian Senate (Haas 2010: 32), the Swiss
Stdnderot (Riescher 2010}, or — at least for the vast majority of its members — in the Spanish Senate
(Cordes/Kleiner-Liebau 2010; see also Sturm 2010: 73). A popular mechanism of choosing the members of
a federal second chamber is indirect election through parliaments of the states, which is employed for the
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1 Decentralization, Federalism and Democracy

Austrian Bundesrat, the Indian Rajya Sabha (Froehling 2010; 130-132), and the South African National
Council of the Provinces (Nolting 2010: 150). Beside direct election by the people of the specific states and
indirect election by state parliament, two special cases exist.

Here, the first is the German Bundesrat, which has already been mentioned. Its 69 member are deputies
nominated by the Ldnder governments, with each Land having the right to send between three and six
deputies into the Bundesrat, depending on the size of its population. These deputies are not free to vote
at their own discretion, but have to adhere to the instructions handed out by their government.
Additionally, splitting the votes of one Land is not possible but the contingent of votes has to be cast in
block.

The second special case concerns the Canadian Senate. In theory, its members are appointed by the
Governor General, who represents the Canadian head of state, the Queen. In practice, however, the right
to appeint senators resides with the Canadian prime minister who forwards the nominations to the
Governor General; the Governor General then merely accepts and executes these nominations (Zinterer
2010:; 247).

Regarding the voting procedure, most federal second chambers decide by simple majority, with the
German Bundesrat and the Belgian Senate being the only examples where an absolute majority is required
in order to vote in favor or against a proposal (Sturm 2010: 64). Special attention has to be devoted to the
actual position of a second chamber in the legislative process of a federal political system, since the veto
rights of the institution representing the interests of the states profoundly affects the balance of power
and distribution of competencies between the federal and the state level. Here, three second chambers

stand out prominently.

These examples of secand chambers enjoying total co-equal status vis-a-vis the first chamber are the U.5.
Senate, as already mentioned, the Indian Rajye Sabha (Froehling 2010}, and the Swiss Stdnderat (Sturm
2010: 64), In all these three palitical systems, a bill can only become a law as long as both chambers find
an agreement and adopt the same wording of a bill, The somewhat less powerful group of federal second
chambers consists, among others, of the German Bundesrat, the Belgian and the Spanish Senate. All of
these three enjoy the right of an absolute veto against federal legislation in certain areas and/or instances.
The German Bundesrat, for example, can bring down a bill adopted by the Bundestog when specific Ldnder
matters are concerned (Sturm 2010: 65). The Spanish Senate has the right to such an absolute veto in the
area of a total constitutional revision and amendments to the Spanish constitution (Sturm 2010: 64). The
same is true for the Belgian Senate, which also has an absolute veto right when a law contains changes to
the federal structure of the Kingdom of Belgium in general (Sturm 2010: 64),

As already mentioned previously, the Austrian Bundesrat is seen as an example for a relatively weak
federal second chamber. It only has the right of an absolute veto when constitutional provisions affecting
the institution of the Bundesrat itself are concerned and has to agree by a two thirds majority if a law

13 Pelitics, Gavernance and Public Adminkstration in National and Subnational Settings
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1 Decentralization, Federalism and Democracy

contains changes of the constitutional rights of the Austrian Ldnder (Sturm 2010: 64). In all other cases,
the Austrian Bundesrat merely has the right to a suspensive veto. This objection to a bill passed by the first
chamber (Nationalrat) can be overcome by the Nationalrat by adopting a so-called vote of persistence
(Beharrungsbeschluss), which requires merely a higher quorum of participation in the vote of the
Nationalrat (50 percent of the members need to be present, while during the first vote anly ane third Is
required in order to pass a bill), but no higher quorum of consent (Fallend 2010 177-178).

4.5 Political Parties on the Federal and State Level: Between Conflict and Cooperation?

While the question of intraparty conflict is an often-debated issue, it is nevertheless a topic that continues
to present challenges to political science. Still in 1994, Nicol C. Rae wrote in a book on the Southern
Democrats in the United States: "Intraparty factionalism is one of the most understudied areas of
American political science” (Rae 1994: 6). Under the term faction Rae subsumes party subunits and the
expression of organized tendencies within one party (Rae 1994: 7-8). According to Rae (1994: 8), party
factions can in general fall into two categories, clientelistic and ideological, with clientelistic factionalism
appearing "to be characteristic of center-right political parties, whose factional divisions are oriented
around the factions' ability to deliver patronage or favors for their specific constituency or “clientele.”
These factions are powerful and disciplined, with a high degree of continuity. They frequently originate
from the personal following of a particular charismatic or important party leader, but the leadership of
these factions is transferred from one generation of leaders to another, sometimes within the family of
the founder." Examples of party systems far which clientelistic factionalism is characteristic might be the
Italian Christian Democrats, the Japanese Liberal Democrats, and the Radicals during the Third French
Republic.

In contrast to this, ideclogical factions are "more characteristic of Socialist parties or parties on the left of
the political spectrum, in which ideclogy plays a much wider role than in center-right parties. Here the
factional differences are grounded not in patronage or charisma but in fundamental differences of opinion
within the party's ranks over the policies the party should adopt and how much the party's commitment
to the socialist ideal should be emphasized” [Rae 1994: 8).However, Rae (1994) points out that both type
and degree of factionalism in U.5. parties had heavily varied over time: "In the Pre-New Deal period, [in
both the Republican and the Demacratic Party] factions were not "ideological" in the sense of promoting
a doctrine or worldview, nor at the national level could they be accurately be described as "clientelistic”.
Instead, factional competition was managed by regional and state party leaders who tried to negotiate at
national party conventions that would keep the parties together" (Rae 1994: 12).

During the Mew-Deal period (1932-1968) the nature of party factionalism changed significantly with
factionalism being "increasingly based on ideclogical rather than sectional divisions within the parties”

13 Pelitics, Gavernance and Public Adminkstration in National and Subnational Settings
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1 Decentralization, Federalism and Democracy

(Rae 1994: 12). During this time, the Democratic Party —the majority party at the national level during this
time — was divided into two factions, consisting of one "northern” liberal faction arguing in faver of
government intervention and social welfare and a "southern” conservative faction defending the southern
system of segregation and exerting a virtual veto with regards to civil rights legislation, Similarly, the
minority Republican Party had also been divided into two factions, with the intraparty factional
competition being "much more ferocious than among the Democrats” (Rae 1994: 13). On the one hand
there were "the regular Republicans in the small towns and medium-sized cities of the Northeast and
Midwest, [who| bitterly resented the New Deal and its interventionist policies at home and abroad." On
the other hand, there were the "[ulrban, corporate, Republicans on the East Coast, [who] found
accommodation with the New Deal to be much easier and in accordance with their own economic
interests” (Rae 1994: 13). At the end of the New-Deal era, eventually, both parties completed their
transition towards ideological intraparty factional struggle, with the Republican Party comprising
consarvative and moderate factions, and the Democratic factions being liberal, regular, and southern (Rae
1994: 15). The liberal faction of the Democratic Party further split into a New Left/minorities faction and
a neoliberal faction (Rae 1994; 16). Since this transformation, some additional intraparty developments
took place, with the drifting of virtually the entire conservative and even major parts of the liberal faction
of the Republican Party towards ultraconservatism in cultural issues being one very important issue (Rae
1994: 18). The emergence of the so-called "Tea-Party movement" over the recent years has also put the
Republican Party in a state of perturbation. This new movement is opposed to many governmental
interventions in people's daily lives and forcefully argues in favor of national debt reduction as well as
massive tax decreases and had repeatedly been able to carry through its preferred candidates in primaries

and elections even against the stated preferences of the Republican Party leadership.

In Germany, one is also regularly confronted with conflicts between parties on the federal and the state
level, not least due to the unique position of the Christian Social Union (CSU), which is a state-level party
that only competes for votes in the Free State of Bavaria, but due to its successes in federal elections is
also represented in the Bundestog, where its members of parllament are represented in a joint
parliamentary group of the CSU and its "sister party”, the Christian Democratic Union (COU). The close
relationship between COU and CSU s demonstrated by the fact that the COU does not compete in Bavaria,
but in the whale of the rest of Germany. Possibilities for conflict between COU and CSU now mainly occur
due to the fact that the C5U has always claimed to be (and undoubtedly is) much more than just a state-
level association within the COU, and therefore regularly adopts policy programs and electoral manifestos
that significantly deviate from the resolutions made by the much larger Christian Democrats (the
Autobahn toll during the 2013 federal electoral campaign being one of the most recent examples), with

the CSU-intentions and propositions usually being more conservative and in favor of "law and order™.
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1 Decentralization, Federalism and Democracy

However, there is also considerable intraparty conflict potential among federal-level parties, the two
largest being the COU and the Social Democratic Party (SPD). These parties are composed of state-level
associations (Londesverbiinde). These Londesverbdnde fram time to time disagree with each other on
specific policy issues, with some Londesverbdnde tending more into a conservative direction and others
being more progressive or social democratic. The disagreements and differing opinions among the
Landesverbédnde gain in importance especially when party executive committees or cabinets have to be
composed, since all Landesverbdnde strive for being represented as visible and influential as possible, in

order to affect the direction of the party and the political decision-making processes.

In general it can be said that party competition is significantly affected by institutional mechanisms arising
from federal settings (Sturm 2010: 156-168).

4.6 Constitutions and Constitutional Courts
4.6.1 The Federal Constitution and State Constitutions

As we have already seen with regards to the basic characteristics of the German Ldnder parliaments, the
German federal Basic Law requires the German Ldnder to adhere to certain principles when designing and
modifying their political system. The Grundgesetz in Art. 30 requires the Linder to design their
constitutional order in a way that follows republican, democratic, and social principles of a constitutional
state of law. Furthermare, the Ldnder are required to establish a popular representation, which is elected
by general, free, direct, equal, and secret voting.

With regards to the legislative responsibilities of each level of government, both the German Grundgesetz
and the Constitution of the United States contain very similar provisions. The tenth amendment to the
1.5, constitution prohibits the Federal Government from adopting any bill or exercising any other power
that had not been conferred to the Federal level by the constitution. Virtually the same is laid out in article
30 of the German Grundgesetz which states that the exercise of any power remains with the Lénder,
should the Grundgesetz not contain a deviating provision,

A very important constitutional provision for the relationship between the German federal and the state
level is contained in article 31 of the Grundgesetz, which states that federal law precedes state law
(Reutter 2008; 41). This means that any federal legislation invalidates contradictory state legislation. The
"Supremacy Clause" in Article 6 Clause 2 of the U.5. Constitution also prescribes that federal law (the U.5.
Constitution, federal law and treaties entered into by the U.5.) prevall when confronted with conflicting
state law. This even means that "simple” federal legislation supersedes a state constitution,
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1 Decentralization, Federalism and Democracy

While these provisions are actually very unambiguous, there is still plenty of room for conflicts between
the levels. These conflicts, there sources and judicial remedies, will be briefly addressed in the next chapter
of this textbook.

4,6.2 Conflicts between the Federal and State Level

In the United States, conflicts between the Federal and the State levels regularly occur. For instance, in
April 2010 the State of Arfzona made jt a state crime for people having immigrated to the United States
illegally to be in Arizona without being in possession of the registration documents that are required by
federal law. Furthermore, the Arizona state law authorized the enforcement of federal immigration law
by state and local law enforcement agencies and made the providing of aid to illegal immigrants
punishable. Virtually immediately there occurred serlous concern over the constitutionality of the law
since the regulation of immigration belongs to the competencies of the federal level and many critics
argued that the law violated civil rights that are protected by the federal constitution. Consequently, the
Justice Department of the United States in july 2010 filed a lawsuit against the Arizona state law for
usurping the authority of the Federal Government to regulate immigration to the United States and
therefore infringing upon the rights of the federal level. The responsible Federal District Court (see the
next chapter of the organization of the Judiciary in the United States) first struck down major parts of the
law, and the Supreme Court of the United States, which had eventually to issue a final opinion, ruled in
2012 that three out of four provisions laid out In the Arizona law were unconstitutional due to
infringement upon the Federal Government's rights. However, the Court's ruling left the state of Arizona
with the right to instruct state and local law enforcement to investigate the immigration status on a person
that is stopped and/or arrested by such law enforcement officers if there is reasonable suspicion that this
individual immigrated illegally to the United States. However, in some cases the Federal Government also
decides not to take judicial action against a state that adopts a law that is contradictory to Federal law,
notwithstanding the Supremacy clause. When the population of the State of Colorado, for instance,
adopted amendment 64 allowing for the recreational use of cannabis in Colorado, the state obviously
adopted a policy that runs counter to nearly every single aspect of the Federal Government's harsh anti-
drug policy. 5till, up to now (2015} the Federal Government refrained from suing the State Government of
Colorado in court; instead, an informal agreement has been identified between the two levels, with the
Federal Government accepting the "deviance” of Colorado and the State of Colorado taking care that
cannabis is still not distributed to minors and that Colorado-grown cannabis is not taken to other US.
states where recreational use of cannabis is still illegal.

While the U.5. Federal Government just has one "judicial mechanism" at its disposal for taking judicial
action against a U.5. state that defies the Supremacy Clause (filing a lawsuit in a Federal District Court),
the situation in the Federal Republic of Germany is much more complicated, since various mechanisms
and provisions exist. The most important of these are the Bund-Lander-Streit (Federation-State-Dispute),
the Organstreitverfahren (dispute between Federal Institutions), and the obstrokte Normenkontrolle
(abstract judicial review). Each of these mechanisms is filed with the Bundesverfassungsgericht (German
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1 Decentralization, Federalism and Democracy

Federal Constitutional Court) and also has relevance for cases that do not touch upon disputes between
the Federal and the State level; therefore, their distinct importance for this question will now be addressed

briefly.

The Bund-Lénder-5treft always has as litigants the Federal Government on the one side and a Lond
Gavernment on the other side, with the matter of dispute being the constitutional relationship between
the federal and the state levels or, more precisely, the question of law-making competencies. The origin
of such a case |s that the claimant argues that a certain right that belongs into its competency due to a
regulation in the Federal Basic Law has been violated by the defendant and the goal of the lawsuit is a
clarification of the constitutional relationship through a verdict by the Bundesverfassungsgericht. The
Organstreitverfahren, in contrast, can be initiated by many more bodies than the Bund-Lénder-Streit, since
it enables each institution that is awarded certain rights through the Federal Basic Law to defend these
rights against infringement by another body or institution in the Federal Constitutional Court. Matters of
subject are often certain minority rights of the parliamentary opposition or guestion of party or electoral
law and the litigants encompass the supreme federal bodies (Federal President, Bundestag, Bundesrat,
and the Federal Government) as well as the Federal Chancellor, Federal ministers, the Federal Assembly
(which elects the Federal President), and each Individual member of the Bundestog. The
Organstreitverfahren is often employed by the Opposition in the Bundestag if Opposition leaders believe
that a certain procedural motion or the handling of a disputed case in parliamentary committees or the
plenary does not have a sound basis in Federal law,

The third judicial mechanism which can be employed in order to settle conflicts between the federal and
the state level is the so-called abstract judicial review. This type of lawsuit can be initiated by a state
government as well as by the Federal Government and one quarter of the members of the German
Bundestog. The matter of subject of such as abstrakte Normenkontrolle is a Federal law which = from the
point of view of the claimant - violates the Federal Basic Law, Additionally, it is possible to scrutinize State
Laws far their compatibility with the Basic Law as well as all other Federal laws.

4,7 The Judiciary in Federal Systems

The set-up of the Judiciary is an ideal example with which the wide range of possibilities to design the
Institutions in a Federal State can be exemplified. Here, these possible differences will be briefly addressed
by pointing to the Judiciary in the United States, the Federal Republic of Germany, and the Republic of

Austria,

In the United States, the Judiciary is as separated between the Federal and the State Level as it is the case

with the public administration in general. All States have their own whole set of courts, ranging from lower
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1 Decentralization, Federalism and Democracy

level municipal magistrates and city or county courts up to the Supreme Court(s) of each State. The Federal
level, In turn, also features the whaole range of courts, from the lower level Federal District Courts |of which
there are 94) and Federal Courts of Appeals (of which there are 13} up to the Supreme Court of the United
Stotes. Theoretically, the overlaps between these two tiers of Judiciary are small, since both levels are
responsible for handling the cases that fall within their own jurisdiction and are not to interfere with the
exercise of each other's competencies. In practice, however, both civil and penal law cases on the State
level regularly end up being dealt with also on the Federal level. This is due to the fact that parties of a
State level lawsuit can also file appeals against decisions by State courts should they be able to make the
reasonable claim that, for instance, certain civil rights codified in the Constitution of the United States
have been violated during the handling of their case by the State authorities. The filing of such appeals
against decisions by State courts with Federal courts is virtually always the case in death penalty cases,
but also regularly occurs when defendants in State trials argue that racial profiling, unjustified searches
and arrests, illegal introduction of evidence, or a general miscarriage of justice has happened.

As it is the case with the setup of public administration, Germany also has an interlocked system of the
ludiciary, another point that clearly distinguishes the German type of cooperative federalism from the
dualistic version in the United States. In Germany, virtually all cases are filed with lower level courts, either
a local court (Amtsgericht) or a regional court (Landgericht). Only very prominent cases where national
security issues (such as treason or espionage) are concernaed or in cases of terrorism the lawsuit is filed
with a Higher Regional Court (Oberlandesgericht). All these three types of courts, however, are
administered by the State levels, which for instance means that the judges are appointed by State
authorities. Federal courts only exist at the higher level of the judicial system of the Federal Republic. In
cases which are filed with a Landgericht or a Oberlandesgericht there is the possibility of filing an appeal
with the Federal Court of Justice (Bundesgerichtshof), which is administered by the Federal authorities.
On the top of the whole German judicial system there is the German Federal Constitutional Court
(Bundesverfassungsgericht), which — in contrast to the Supreme Court of the United States — does not
function as a regular court of appeals but can be appealed to only in such cases in which a violation of
constitutional rights can be brought forward.

The Republic of Austria now features the most "unitary” Judiciary of the three cases. While it might first
appear to resemble the German system, @ closer examination will reveal that its setup actually is quite
different. The Austrian judicial system consists of 116 local courts (Amtsgerichte), 18 regional courts
(Londesgerichte), and four Higher Regional Courts (Oberlandesgerichte). By far the most cases are filed
with the Landesgerichte, while the local courts are only responsible for very minar issues ranging, in penal
law, only to cases in which the maximum punishment is not expected to exceed imprisonment of one year
ara fine,

g Politics, Governance and Public Administration in National and Subnational Settings
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1 Decentralization, Federalism and Democracy

Decentralization, Federalism and Demacracy

While the general setup and even the terminology reveals close similarities between the German and the
Austrian court systems, two striking differences exist. First, the Landesgerichte In Austria still employ a
jury system in very serious cases in which life imprisonment can be handed out, while the jury system had
been abolished in Germany already in 1924, Second, with the exception of the State administrative courts
{and these were introduced only in 2014} all courts in Austria are administered by the Federal autharities,

meaning that even the judges of a local court are appointed by the Federal level,
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[ | Decentralization, Federalism and Democracy

5. Public Administration and Public Law in the Federal State (by Markus Gascha)

5.1 Administrative Law as Qutflow of Constitutional Law

To understand best the design of federal administration it is helpful to take a look on the legal level that
is superior to administrative law, i.e. constitutional law. In the Federal Republic of Germany, that shall
serve as an example here, a constitution cannot merely be found for the federal territory of Germany;
rather each of the 16 states that are part of the federation have a particular state constitution on thelr
own. This means that for the Federal Republic of Germany 17 non-identical constitutions exist that are
independent from each other. In this context it is remarkable that some state constitutions such as in the
case of the Free State of Bavaria, the official name of Bavaria, which came Into effect on 8 December 1946,
precede the German Federal Constitution which came into effect only on 24 May 1949, The State
Constitution of Bavaria contains rule and regulations that are of general meaning for Bavaria as a state of
the Federal Republic of Germany as well as the basic rights that apply to the citizens of the Free State of
Bavaria, Of particular importance for the federal system of Germany is that the Bavarian Constitution
legally determines the autonomy of the Free State of Bavaria as federal state of the Federal Republic of
Germany and at the same time assigns the Free State of Bavaria a discrete and independent competences.

Another example of the subnational units' constitutionally guaranteed independence within the Federal
Republic of Germany is Article 8 of the Bavarian State Constitution. According to this article, all German
citizens who have their permanent residence in Bavaria have the same legal rights and obligations as
citizens of Bavaria. Thus it cannot be taken for granted that German citizens who are not at the same time
Bavarian citizens have the same rights as Bavarian citizens do. Mevertheless it must not be left
unmentioned that the Bavarian Constitution lost some of its legal claims as soon as the German
constitution, the so called Basic Law, became effective. Article 31 of the German Basic Law contains the
principle according to which federal law breaches state law. This very principle thus has the effect that if
a law or another legal rule of a state of the federation contradicts a federal law or other federal legal rule
with respect to a specific issue, it is always the federal rule that counts rather than the state rule. In cases,
however, where there are no rules or regulations on the federal level with respect to a particular issue, it

is the state rule or regulation that becomes fully valid.
5.2 Distribution of Legisiation between Federal and Subnational Level

Having made clear the general constitutional foundation of German federalism, the focus shall now be
shifted to the rules of the German Basic Law with respect to the competencies of legisiation and the
execution of legislative acts. Having the competence of legislation means the right to pass laws. Maybe
somewhat surprising in the Federal Republic of Germany it is the states of the Federation and not the
federal level itself the general competence to legislate. As exception from this rule, the federal level has

legislative competencies only in cases of concurring or exclusive legislation. Exclusive legislation means

40 Poditics, Governance and Public Administration in National and Subnational Settings
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1 Decentralization, Federalism and Democracy

that solely the federal level | entitled to make laws with respect to a specific issue. This type of legislative
competence can be found in all areas where uniform rules and regulations are required throughout the
territory of the entire federation. In practice this comprises far less areas than usually assumed: Exclusive
legislative powers for the federal level only exist when the Basic Law expressively enumerates it, as for
example in the area of foreign policy. In general the expressive enumeration of exclusive federal legislation
can only be observed in a very limited number of cases which may be seen as expression of the fact that
the notion of substantial state autonomy plays a crucial role in the German federal design.

Concurring legislative competence refers to those areas of lawmaking in which neither the federal level
nor the subnational units may claim exclusive legislative authority, In these areas the subnational units
retain the legislative competences as long as in as far the federal level has not made use of its legislative
power, Examples are the law of associations, and the right of university accreditation and university
degrees. In addition to these most general and common forms of legislative power, a very limited number
of cases is dealt with in the context of special legislative competencies such as legislative competence due
to factual connection or due to the nature of things, as well as a so called annex competence,

5.3 Organization of the Execution and Administration of Laws

Turning to the question who executes the laws, i.e. the federal level or the subnational units, some
particularities arise. Quite unsurprising with respect ta the laws passed by the states of the federation it
is also the states and more concrete their administrative organization that executes these laws. More
surprising, however, is the fact that the Basic Law of the Federal Republic of Germany assigns to the
subnational units, rather than to the federal level, to execute the federal laws that affect subnational
matters as long as nothing is explicitly regulated otherwise by the Basic Law. Thus for the federal
administration anly a very limited sphere of law execution is retained. Federal execution of laws is only
applicable if the federal level if explicitly transferred a particular competence by the Federal Law or if
reguired by factual connection or the nature of things.

5.3.1 Federal Administration

In general, the Federal Administration can be separated into the direct and the indirect administration.
Authorities of the direct administration are governmental institutions and are independent only in an
organizational sense. Authorities of the indirect federal administration are, in contrast, outsourced units
of administration which are independent both with regards to organization and judicially.

a) Direct Federal Administration

The direct federal administration’s responsibilities are, due to the extensive competencies of the Lander
with regards to the implementation and enforcement of laws, very restricted. Therefore, this
administration is confined to areas that generally affect the federal level and the inhabitants of the whaole

41 Pelitics, Gavernance ard Public Adminkstration in National and Subnational Settings
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1 Decentralization, Federalism and Democracy

federal republic. Some examples for this type of administration encompass the diplomatic service, the
federal financial administration, the administration of defense matters and of the German armed forces,
the administration of federal navigable waterways, the federal police administration, and the federal
intelligence services.

It is remarkable that not every area of responsibilities features a fully-developed administrative
substructure with middle- and lower-level authorities below the federal level. As examples for this one
could name the Bundesbank [German Central Bank) and the Eisenbahn-Bundesamt (Federal railway
administration).in areas where there is a fully-developed administrative substructure below the highest-
level federal authority, which is the case, inter alia, in the areas of the admiinistration of the armed farces
or the federal navigable waterways administration.

The direct federal administration at its top features an Oberste Bundesbehdrde (Supreme level federal
autharity), which in especially are federal ministries. Below this Oberste Bundeshehdrde, there are then
high-, middle-, and lower-level authorities, while high-level authorities that are directly subordinated to a
federal ministry as an Oberste Bundesbehtrde usually do not feature any administrative substructure
below them. High-level authorities are responsible for tasks of fundamental importance for the whole
federal republic, as it is the case, for example, with the Federal Network Agency for Electricity, Gas,
Telecommunications, Posts, and Railway. Middle-level authorities that are also subordinate to the
Obersten Bundesbehérden are, in contrast to this, only responsible for a part of the federal republic and
supervise lower-level authorities. A special feature with the Oberste Bundesbehé&rden is that they are both

an administrative authority and a constitutional body.
b) Indirect federal administration

The Indirect federal administration is identifiable through the outsourcing of direct federal administrative
duties by the federal level to a third party which then functions an administrative unit that acts
independently from the direct federal administration, while of course remaining a part of the
governmental administrative structure. One special exemption from these continuing bonds of
governmental administration is the so-called Beliehene. These are private persons or corporations to
which the power is devolved to act like a governmental administrative bedy. Insofar a governmental power
is transferred to a private person, this private person then acts as a governmental unit of administration.

When taking a closer lock at the indirect federal administration, one usually distinguishes between
Kérperschaften des offentlichen Rechts (statutory corporations), Anstalten des &ffentlichen Rechts
(statutory institutions), and foundations under public law. Korperschaften des offentlichen Rechts are
distinguished by having members. One very important example is the German Federal Pension Fund. In
contrast to this, Anstalten des offentlichen Rechts are units of administration that do not feature

42 Politics, Governance and Public Administration in National and Subnational Settings
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1 Decentralization, Federalism and Democracy

members, but have clients, like the Bundesagentur fiir Arbeit (Federal Labor Office). Foundations under
public law, in turn, have neither members nor clients, but merely beneficiaries of the endowment fund.

c) Delegated federal administration

It is important to mention that the administrative units of the federal administrative structure generally
do not have supervisory competence over the administration of the Lander which execute both federal
and Lander laws, but in their own responsibility. One exception from this rule Is the so-called
Bundesauftragsverwaltung (administration assigned to the Linder by the federal level). In case the
administration of a federal law Is specially assigned to the Lander via this procedure, the Lander as usual
establish the authorities that are necessary for executing these tasks, However, these authorities are then

subordinate to orders and the supervision of the respective Oberste Bundesbehérde.

Examples for this procedure, which embodies a clear exception in the administrative structure of the
Federal Republic, are the administration of the German highways.

5.3.2 Administration on the Subnational Level

Together with the local level, which will be addressed later in this chapter, the Linder level embaodies the
actual level of administration in Germany. This can be shown by pointing out that in 2004 the authorities
of the Lander employed more than four times as many employees as the federal level, This is in accord
with the rule-exception-relationship outlined above, according to which by far most of the laws in the
Federal Republic are executed and enforced by the Lander, and not by the federal level. In the area of the
Lander administration one is confronted with a very similar structure as it is the case with the federal
administration. However, the exact setup and in especially the relationship of the Lander administration
with the local self-administration differs among the individual Lander. For example, in large-area Linder
the middle-level authorities are not established in every part of the Land. Some differences
notwithstanding, in most large-area Linder one can find a three-stage setup of administration. At the top
of the administrative hierarchy there is a Supreme Land authority (Land ministry), regional or county
governments (Regierungsprasidien or Bezirksregierungen) embody the middle-level administration, and
at the lower level there are various additional administrative units that sometimes also serve as interfaces
with the local-level self-administration. Smaller Linder and the German city states lack the middle-level
administration.

Additionally to these general administrative units there are also special units of administration in the
Linder, namely Landesoberbehérden (higher-level administrative bodies) and upper and |lower special
authorities. These special authorities are responsible for certain duties that were outsourced from the
ministries and the general administrative bodies. Landesoberbehirden, quite similar to
Bundesoberbehdrden, execute certain administrative tasks for the whole Land without having an own

43 Pelitics, Gavernance ard Public Adminkstration in National and Subnational Settings
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1 Decentralization, Federalism and Democracy

administrative substructure. Examples are the Criminal Police Offices of the Linder or the Constitutional
Protection Services of the Lander. Upper special authorities serve as connecting link between a Land
ministry and a lower special authority, Here, examples are in especially the Oberfinanzdirektionen {upper
level financial directorates) and forestry directorates. Lower special authorities are located at the local
level and can also be part of the local authorities. Examples are tax authority offices, farestry offices, trade
supenvisory offices, school offices, public health offices, street construction offices, or land registry offices.

With regards to the number of employees, the education sector, police, and financial administration rank
highest.

44 Pelitics, Governance ard Public Adminkstration in National and Subnational Settings



odfaybeiiéganmpafitn unoquosd 4§ 3fmaqh 1

203 Bundesoberbehtrden  sffoflt Blfimbagbeodd  HFumbifopdconfludeniaogh
(ibsbobeatimacgd  mbygbpcpbefiomofupc}  cantyobadlogh puwn  Gecigbydiepiacby e
Bued  [gpdpudjephimefipocssitey ommpulemiegodesofemntyymgopoy  [§bclopd  may
mell  modnmogumod  pEsSolfet  mopmeaniiemndiog megpof
febsocheusilaoph pows mcmbmsod mgregmblorieie Oberfinanzdirektionen g¢ m&m&ﬁ&xf
G E&;I:nél mcgemmv:-g;& nmnﬁmﬁ_mé&q:mé *&Eimm&q&% “ﬁ:@iﬂﬂﬂﬂ%é
mi ooy mbldmbeomogh: [8EENnS poer mplomaniipgy wbcomirupn miapddy
FiEbmpboeqipps  owbeopl: fupn Bpdnpofwesiepn  mbodemdegiup:  ducdd
e A TR

?imé‘m:“ﬁmafﬁmﬁ{ vpregmm doblel ogreqmbybymbinl ojobmepdixs afox

{ehmniyl smgmall {ieqp aligbonyt Baniades 55



1 Decentralization, Federalism and Democracy

6. Federalism as Means for the Prevention or Remedy of Conflict and for Societal Stability
6.1 Federalism and its Relationship to Peace, Conflict and National Unity

6.1.1 The "Paradox of Federalism"

According to Sturm (2010: 16), an important justification for or expectation of federalizing a state Is the
supposed pacifying effects that federalism is said to be able to wield over ethnic or social conflicts within
a state, Such a strategy, namely the settling and resolving of often violent domestic unrest, can be pursued
by the decentralization of a former unitary state, like it has been the case with the United Kingdom, Spain,
or Belgium), through respecting regional identities when creating a state (like in the case of India, Canada,
or Switzerland), or —like in India and Canada - by intreducing additional federal units in already established
federal states (Sturm 2010: 16-17). While this strategy of pacification via federalizing a state Is therefore
an often employed path of reform, Sturm (2010: 17) points out that it is anything but beyond doubt
whether the assumed effects indeed occur. Erk and Anderson (2009: 191-192) argue that “[t]erritorial
recognition of minorities through the adoption (or strengthening) of federalism may intuitively seem to
be the best way to manage ethno-linguistic conflict but, in the long run, such recognition perpetuates and
strengthens the differences between groups and provides minority nationalists with the institutional tools
for eventual secession, Further, federalism provides opportunities for conflict between regions and
centers that might otherwise not exist.” This puzzle, namely whether the creation of subnational federal
units actually prevents conflict by introducing satisfactory self-rule possibilities and regional autonomy for
unsatisfied parts of the population or whether such a step only emboldens and - through the creation of
institutions and capacities for these unsatisfied parts of the population — merely further emboldens and
enables such people and therefore only spurs the underlying ethnic or social conflicts, is called the
“Paradox of Federalism" (Sturm 2010: 42},

Erk and Anderson [(2009: 192) point out that "federallsm has features that are both secession inducing and
secession preventing” and conceptualize three reference points for the study and analysis of these effects.
First, Erk and Anderson (2009: 196-197) argue, one has to take into account the actual political will of the
sub-population and their leadership, whether this will is indeed aimed at secession and whether they have
at their command the capacity to mobilize to this end. Second, it is important to pay attention to the
characteristics of the constitutional-institutional design of the federation, and third one has to include into
the analysis uncodified economic and soclological factors since these might influence the process
{Erk/Anderson 2009: 197-198).

With regards to a possible answer to the paradox, Roeder (2009: 217) argues that under ethno federalism,
in which the canstituents of the federation are homelands for a definite ethnic group, "the concentration
of devolved powers in homeland governments increases the likelihood that a select set of national
identities will become privileged over other identities on the periphery and come into conflict with the

45 Politics, Governance and Public Administration in Natlonal and Subnational Settings
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1 Decentralization, Federalism and Democracy

national identity that holds the commaon-state together.” This emergence of conflicting identities, then,
are likely to trigger conflicts between the federal and the (sub-)state level "in ways that rock the state
precariously between centralization and dissolution" (Roeder 2009: 217-218). Pointing to experiences
from Bosnia and Kosovo, Jenne (2009) argues that the ethnic partitioning of an ethnic civil war-ridden
state has by no means the expected pacifying effects but — quite the opposite — only prevents
reconciliation among the groups and — even waorse — reproduces the wartime ethnic cleavages in the time
after the actual settlement of violent conflict. Jenne (2009) argues that this basically happens because the
creation of and the enormous power resources that are likely to be successively accumulated by self-
governing and militarily defensible ethnically-defined (sub-)states will significantly weaken the position of
the central government in the long run, ensure that ultra-nationalists will be able to repeatedly win
elections and will bring ethnic militia leaders into a position where they have significant state resources at
their disposal which, in turn, will offer huge incentives for them to perpetuate the conflict. Analyzing the
paradox of federalism by scrutinizing the course of political action in Irag, Sri Lanka and between Canada
and Quebec, Cameron (2009) comes to the conclusion that the paradox cannot be solved effectively
through institutional "fine tuning” but has to be remedied via the establishment of a — somewhat "pre-
institutional” - consensus on political justice.

6.1.2 "Bringing Together” versus "Holding Together”

Related to this “paradox of federalism® is the guestion, whether federalism in a state is designed primarily
to accentuate the cultural diversity of the state's population or to precipitate societal concordance among
the people. The former is therefore also called “federalism of differentiation” {Sturm 2010: 20-21) or
"Holding Together-Federalism™ (Fleiner et al. 2003: 197; Swenden/lans 2006: 878), while the latter s
called "federalism of unification" (Sturm 2010: 20-21) or "Bringing Together-Federalism" (Fleiner et al,
2003: 197),

Establishing a federal institutional set that takes into account the cultural diversity of the population and
therefare provides creative leeway and the possibility of "self-rule™ (Sturm 2010: 42) for centrifugal
tendencies within this state can serve as 2 mechanism of satisfying the desire of independence-striving
groups (Sturm 2010: 20-21). As examples for such institutional solutions (or attempts at solving these
domestic conflicts) one could name the Belgian or Canadian linguistic and cultural communities, but also
the Swiss model of federalism still today pays close attention to integrating diverse and centrifugally-
ariented religious and cultural identities (Sturm 2010: 20). A strategy of "holding together” diverse
identities is also employed beyond Western industrialized countries. This gets clear when taking a look at

Ethiopia, Migeria, or India, in which one is confronted with the "multiethnic version” of "holding together
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1 Decentralization, Federalism and Democracy

federalism" (Sturm 2010: 21). Possible problems emerging from such multiethnic federal settings have

already been discussed in the previous chapter.

In contrast, "federalism of unification” or "Bring Together Federalism" means an attempt of partitioning
the exercise of power between the federal and the state level. In this case, the society is relatively
homogenaus, and therefore the federal government is not in the need of accommodating diverging value
orientations, culture, or languages via institutional adaptions (Sturm 2010: 21). In contrast to this, the
institutional setting would be designed to regulate the federal interference in the autonomy of the
individual states and would therefore define the exact terms of "shared rule" (Sturm 2010: 42). According
to Sturm (2010: 21), the Federal Republic of Germany prior to the German Unification in 1990 would be a

prime example for this type of federalism.

6.2 Territorial Strategies for the Management of Pluri-Ethnic, Pluri-Lingual and Pluri-Cultural States:
Multi-Nation vs. Regionalist Federalism

The challenge of maintaining their national integrity while being confronted with particular ethnic, lingual,
cultural or religious separatism made states react in diverse ways resorting to illegitimate means of
eliminating diversities such as forced mass population transfers or genocide, to means of homogenizing
diversity such as separation or assimilation, or to means of managing diversity such as specific forms of
federalism. While homogenization often comprises policies of transforming ethnicity, culture and religion
from political into private issues, federalist approaches, while some of them following this very approach,
also provide opportunities for more ethnic diverse and autonomous approaches. Thus the question arises
as to which particular type of federalism serves best the challenges of maintaining the integrity of a
country when faced with minerity ethno-nationalism. In this context two types of federalism apply: On
the one hand federations that ensure territorial power sharing without recognizing ethnic and linguistic
cleavages such as the often mono-national federal states like Germany or the United States which had
started as coming-together federations and where therefore none of the subnational units has enhanced
culturally, ethnically, or religiously based sensitivities. On the other hand federations can be observed that
recognize ethnic, linguistic, cultural and/or religious diversity and have institutionalized it in their federal

make-up.
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[ | Decentralization, Federalism and Democracy

6.2.1 Multi-Nation Federalism and the Ethno-National Challenge

A crucial aspect in this multi-nation variation of federalism is that it enables the creation of regional
political units that are controlled by the national minority and which dispose of substantial constitutional
powers of self-government. Countries that have adopted federal-style political structure to accommodate
national minorities include Canada (for the Queébécois), Belgium (for the Flemish) and Spain (for the
Catalans, Basques and Galicians). In some instances more informal, yet quasi-federal arrangements can be
observed, This is particularly true with respect to indigenous peoples: Thus in Scandinavia parliaments for
the Sami minority have been established, the Inuit of Greenland have Home Rule, Indian tribes in the
United States and Canada got rights of self-government, and are acquiring control aver crucial policy fields
such education, health care, child welfare, and even policing and natural resources, and also the Maaori in
New Zealand were granted increased rights of autanomy (Kymlicka 2007: 34f).

No matter whether if it was Western or non-Western contexts, the mobilization of the minority nationalist
groups was triggered in response to a threat posed by majority nation building, thus leading to demands
for the adoption of federalism as an alternative to the otherwise pursued secession. While in Western
contexts, however, the granting of territorial autonomy is regarded as the best and possibly only viable
solution, in other parts of the world a much higher degree of reluctance can be observed which often is
connected with historic colonial experiences and the fear of national disintegration. This reluctance is met
with a — partly ongoing — history of suppressing minority nationalism either through settlement policies
directed against the minority groups in their home regions, by redrawing boundaries or by pursuing
oppressive language policies, We could observe ethnic Bengali settlement in the Chittagong Hill Tracts in
Bangladesh, ethnic Javanese settlement in East Timor and the Aceh region of Indonesia, Christian
settlement in the Moro areas in the Philippines or ethnic Han settlement in Tibet for example. The
imposition of the majority language on ethnic minaorities has played a role in 5ri Lanka (Sinhalese on the
Tamils), Bhutan (Dzonkha an the Nepalese), Iran (Persian on the Arabistans) and Myanmar (Burmese on
the Mans). Cases of disempowerment were registered amongst others in Pakistan (Baluchistan), China
(East Turkestan), Papua New Guinea (Bougainville) and Myanmar (Arakan, Kachinland) (Kymlicka 2007
43). Apart from India that stands out as an exception to the rule, as will be shown in more detail further
down in Chapter 8, within the political elites of many Aslan countries it is still assumed — or at least hoped
for = that minority nationalism will cease to be an issue in the near future with the economic situation
improving, modernization taking grip and some form of democracy becoming part of the socio-political
make up. Therefore attitudes towards federalism have been at least ambiguous,

But there are — at least currently = still two more obstacles towards the establishment of multi-nation
federalism in the region: on the one hand this is skepticism whether the newly autonomous subnational
unit will respect human rights and liberal-democratic values within their realms and on the other hand the
fear that minorities will collaborate with foreign enemies of the central state who have the same ethnic
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1 Decentralization, Federalism and Democracy

or cultural background as the newly autonomous minority, The latter phenomenon can for example be
abserved in Sri Lanka with respect to the Tamil minority, in Cambodia with respect to the Vietnamese
minority, in Thailand with respect to Malay minority, in Vietnam with respect to the Chinese minority, in
Pakistan with respect to the Hindu minority, and in Bangladesh with respect to both the Hindu and the
Bihari minorities (Kymlicka 2007: 53).

These issues are in no way unique to Asia, Western countries, too, were confronted with the very same
issues, For example before World War 11, the political elites in the Italian capital city Rome were afraid that
the German speaking minority in the Italian region of South Tyrol would be more loyal to Germany or in
particular the (German speaking) Austria rather than to Italy. The same did apply to Denmark and Belgium;
the governments in bath these countries feared that the German language minorities would defect their
countries and make common cause with neighboring Germany. This was particularly relevant since
Denmark and Belgiurm were afraid of an invasion by the German Reich and thus suspected that the
minarities in their countries would assist the invaders rather than defend their home countries. This has
changed significantly with these kinds of fears having virtually completely subsided with respect to
national minorities throughout the West. An important role in this development has been played by NATO
and the European Union; due to these institutions the possibility of one Western country invading its
neighbor — with or without having respective ethnic, lingual or cultural minorities there = is virtually non-
existent any more. On these grounds mutual trust could build - both between the neighbors and between
the majorities and minorities within each country’s border (Kymlicka 2007: 40). Desecuritizing the
relationship to one’s ethnic, lingual, cultural or religious minorities is one crucial prerequisite for
establishing and maintaining pluri-ethnic, pluri-lingual or pluri-cultural systems of federalism.

The other fear connected to multinational federalism is that once national minorities acquire self-
governing power, they might use it to persecute, dispossess, expel or kill anyone who does not belong to
this particular minority group within the realms of their newly attained autonomy. Here, too, the West
faced the same problem. Nevertheless Western states have managed to establish a deep consensus on
basic values of liberal democracy and human rights across ethno-national lines. This made it possible that
today it can be taken for granted that any powers of self-rule granted to national minorities will be
exercised in accordance with shared standards of liberal democracy and human rights so that no legal
capacity will restrict individual freedoms in the name of maintaining cultural authenticity, religious
orthodoxy or racial purity (Kymlicka 2007: 41f.). As a matter of fact, virtually all federations that were
successful in ensuring self-rule and shared-rule in a peaceful and democratic manner are |iberal
democracies. In contrast, almost all of the collapsed federations such as the Soviet Union or Yugoslavia
operated under authoritarian systems. This fact can be explained with the impossibility of maintaining the
promises of federalism for decentralization of power under an authoritarian or even totalitarian system,
Furthermore while in a democratic system, institutions like political parties, civil society organizations and
an independent media positively contribute to peaceful management of ethnic conflicts for example by
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1 Decentralization, Federalism and Democracy

creating crosscutting partnerships that surpass ethnic cleavages, federalism in an authoritarian political

framework tends to exacerbate ethnic divisions, suspicions and conflicts [Kymlicka 2007: 49f.).

Closely connected to liberal democracy is the rule of law. Federalism has been reasonably successful in
those countries where there is a good tradition of rule of law. In contrast, in countries where the gap
between constitutional principles and practice is wide, both federal stability and conflict management will
be at risk. In fact, lack of rule of law was one of the key factors that contributed to the collapse of
federations in the former Eastern Bloc. Therefore the transformation of societies from an authoritarian
model to a liberal democratic one with good governance and rule of law and the subsequent consolidation
of this particular rule is another crucial success factor when it comes to multinational federalism. In this
context it should be remembered that federalism and democracy, if both have a substantial basis, have a
strong potential for mutually strengthening each other,

Despite many attempts and some remarkable progress, the degree of democratization still has not
reached a consolidated level, As a matter of fact, quite a significant number of governments in the region
have continued to evince various authoritarian tendencies, be they populist, bureaucratic, authoritarian

or neo-patrimonial, which all inhibit political pluralism.
6.2.2 Regionalist Federalism and the Ethno-National Challenge

Certainly the prerequisites mentioned above have to be fulfilled if a multi-nation federalist approach
seriously is meant to be successful. 5till and despite the fact that to date no referendum on secession has
succeeded in the West, and no democratic multi-nation federation has fallen apart, once and again doubts
are raised with respect to multi-nation federalism. Thus it is essential to cast an eye on regionalist
federalism as an alternative remedy to ethno-nationalist challenges. As mentioned above, in regionalist
federal states such as Germany, Australia or Brazil, the subnational units’ autonomy Is not directed at
enabling minority self-government. Being organized a non-ethnic, non-cultural or non-lingual basis
regionalist federalism can perform an integrative function without manifesting or strengthening existing
identities and identity-based borders. Since the institutions of federalism shall promote the nation as a
whaole in a way that is firmly based on liberal democracy, good governance and the rule of law, they will
thus facilitate interactions between groups and individuals of various identities and at the same time work
as bridge and facilitator by enabling clearly set mechanisms of self- and shared rule. Issues, including those

which are connected to language, culture or ethnicity, can be thus addressed locally and nationally,

e Politics, Governance and Public Administration in National and Subnational Settings
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1 Decentralization, Federalism and Democracy

offering the chance to develop viable solutions on the state or municipal level that might either remain

unigue or possibly even serve as model for other states and/or communities,

By concentrating on commaon local, regional and national issues on the respective level, and if necessary,
in joint action, a high potential for cohesion and inclusion can be reached, thus strengthening the common
identity of the population. The role of the non-exclusive subnational unit becomes particularly evident
when one takes Into consideration that alse ethnically or culturally distinct regions are never purely mono-
cultural but rather will be interspersed with other sub-minority ethnic communities or minority groups of
the nationally dominant group. Since all of these have representation and language rights at that sub-
national level, every side being fully respected and acknowledged can concentrate on working on political
challenges that concern the lives of everybody in the regions as members of state and nation rather than
of a specific ethnic or cultural group. Due to the neutrality of the state with regard to different ethnic
groups, the absence of an internal boundary for ethnic groups, the division and diffusion of power within
a single national community, and the fact that regions rather than ethnicity are the basic unit of the federal
polity, regional federalism can be characterized as being a guarantor of the protection of individual rights

on each level of the nation for everyone.

A good example of working regional federalism in a state with four distinct linguistic groups is Switzerland.
In Article 3 of the Swiss Constitution it is stated that the Cantons (i.e. Switzerland’s subnational units) are
sovereign in as far as their sovereignty is not limited by the Federal Constitution. As such, they exercise all
rights which are not transferred to the Federal state. Sovereignty therefore has been divided between the
cantans and the federation, each being sovereign within its own fields of competence. At the same time,
the canons have not been built in a way that there a cantons in which respective linguistic minorities have
the majority. While the Swiss Constitution reflects the desire to establish shared rule for some purposes
but retains the historic self-rule of the cantons for others, none of the citizens of the Swiss cantons would
regard themselves as being a nation within the Swiss nation of its own. And nor does any of the four
linguistic groups.

6.2.3 Multinational, Regional — or Hybrid Federalism in the Asian Context

The debate aver regional versus multinational federalism could be observed in Sri Lanka where the visions
of the Sri Lankan government and a majority of the Sinhalese are interested in a regional federalism
comprising elements of shared rule and self-rule with limited autonomy for the Tamil Tigers and the Tamil
Tigers' demand for multinational federalism including a high degree of ethnic based autonomy would
clash. The example of Sri Lanka may serve as an illustration to a more general rule according to which
nation-states which opt for federalism are interested in regional federalism where common citizenship
constitutes a civic homeland across different ethnic groups with two levels of governments sharing power,

while ethno-national groups are rather interested in federal arrangements that foster self-rule based on

5] Poditics, Governance and Public Administration in National and Subnational Settings
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I Decentralization, Federalism and Democracy

one ethnicity exclusive of other ethnic groups. It is exactly this type of federalism that might turn out
dangerous, namely when it occurs in contexts where no consolidated democratic structures prevall that
guarantee minority protection and participation within the ethnically based subnational units.

Given the current style of challenges of ethno-nationalities, it would be extremely difficult for countries as
the Philippines and Indonesia to establish only a region-based federalism while rejecting multinational
federalisrn completely. Regional federalism cannot deal with the challenge of ethnic conflicts adeguately
since it does not address the particular demands of particular minarities in a way many of these demand.
Thus often the adoption of specific variations of multi-national federalism with asymmetric characteristics
can be observed, particularly in the Asian context. Even in the fairly successful case of India, the
accommaodation of ethnic groups is achieved by the adoption of both multinational and regional federal
mechanisms.

The two crucial gquestions therefore are how Asian countries will develop hybrid regimes and whether
doing so is really the best option to choose. Under hybrid federalism we understand an institutional
configuration that combines a unitary system with federal elements. In other words hybrid federalism
represents an institutional arrangement where the center and the main body of a polity remain unitary,
while only a limited number of regions or units are decentralized or receive the status of regional
autonomy. At the same time specific components that are characteristic of traditional forms of federalism

such as bicamerallsm or a constitutional court regularly are missing.

|5 hybrid federalism therefare the solution? It may be doubted that maintaining a strong unitary state will
pay off on the long run particularly if the structure is authoritarian. Federalism, as pointed out, may well
be regarded as a toolbox offering a whole variety of modules and variations that may suit to highly
particular settings. But even if being far away from offering just the one viable model, some factors that
have turned out in the context of successful federations and which were lacking when federations failed

may be observed.

6.2.4 Federalism and Ethno-Nationalism: A Flexible Toolbox, but some Conditions Apply

Currently the situation in Asia often reveals particular challenges with respect to critical aspects of
federalism. Securitization of minority ethnic groups still prevails in many places, as do doubts whether
such groups will respect democratic values and human rights vis-3-vis other ethnie, lingual or cultural
groups. Thus it frequently is assumed that minority groups with particular identities can be assimilated
into the majority society. Federalism, however, works most efficient and reliable where a consensus on
liberal democratic values exists, maybe even accompanied by some traditions of power sharing. Thus
federalism is less likely to work out well in situations of mass democratic movements who want
demaocracy, but In rather centralized structures and not so much in a combination of self-rule and shared

rule. Neither is it 2 viable option for settings where military autocracy is still the dominating form of

5 Pelitics, Gavernance ard Public Adminkstration in National and Subnational Settings
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1 Decentralization, Federalism and Demeocracy

governance since these are in a perpetual state of alert to counter perceived domestic as well as foreign
threats to the regime. Since effective federalism requires limited government and decentralized
administrative structures, military regimes are the prototype of the centralized strong state. This does not
mean that states which used to be run by the military can by no means turn federal, But they have to be
particularly careful that their transformation process is both inclusive and aimed at a fundamental
restructuring of central aspects of the pelitical culture while paying respect to the cultural and historical
context.

This might well include confronting one’s own past as Germany had to even twice in the 20° Century, once
with respect to its fascist terror regime in the 19305 and 1940s that was committing crimes against
humanity beyond imagination based on notions of ethnic superiority and once again when after forty years
of autocratic rule the communist terror regime of the so called German Democratic Republic, a cynical
euphemism as the uncountable victims of the regime can tell, finally collapsed. With working up the
problematic past and a strong determination to democratize, also the new states that once belonged to
East Germany could be successfully integrated in the overall structure of Federal Germany.

The case for or against federalism does depend for example on whether it precedes or follows
democratization. But crucial in this context is also how democratization is conceptualized. Federalism does
require more than a defined set of political institutions. They are necessary but having these just present
in a formal sense will under no circumstances be enough to keep the system stable, efficient and
harmoniouws, Federal constitutions that shall effectively order political life are embedded in supportive
political cultures that sustain them. They embody certain political values that they represent and reinforce
in political practice. There is a symbiotic interrelationship between the institutional make up and the
norms and values of the society they serve. A good-working federalism is a stable, valued and recurring
pattern of complex governance by multiple governments of limited powers. It reguires a level of
sophistication and moderation on the part of political leaders, and also on the part of individual citizens
and groups. To attain this goal, the norms and values of federal constitutionalism have to be sufficiently
internalized both in the wider population and the political elites. Furthermore federalism indeed might
get into trouble when there is too little national sentiment among the people, and when too sharp
differences exist among regionally based ethnic, religious and linguistic groups. While the need to respond
to demands of ethnic groups for representation and self-administration is widely acknowledged, the
elevation of ethnicity to the level of the sole principle of political organization may well be regarded with
a critical eye. This is because equating ethnicity with citizenship not only inhibits the development of civic
citizenship but also engenders new rounds of conflicts.

On the other hand, where these demands are met and these factors are more or less consolidated, a fairly
good protection against secessionism can be expected, That does not mean, of course, that secession will
necessarily be fully removed from the political agenda, Just as other groups and political parties pursuing

a whole variety of ideas and demands, also secessionist parties might compete for political office, and

53 Politics, Governance and Public Adminkstration in National and Subnational Settings



odfagbiégunpafits unoquiosd 4§ 3fmaqh I

B Sloneos ofsqmogeh BiSpiiad o Befioobyepech ffef fioreocsbogfmeymmenns Gopec
fsbg mﬁaq‘ﬁcgﬂ :mEBEiuqﬁEuﬁl cﬁ:qﬁ:ﬁcm;ﬂ:q&ngﬁp m@:qmﬁr miﬁﬂqrﬂmﬁﬂgé
wbabypersint odSiseapamnel Smbfl obnbauipy sfaidgomeomtiog §Etecs
b 0o ASERGeEPS ordocorSgumSagdiean Jitepimeqfs§ odboqiSosd eplicsunfatls
0B Sepegt mopbefpsmpopiohiopy mepsdoifconist Icequbsnyy smacbmrp
Eionpepich mefbeyny GieogiongSemnbess agdyeSembsched mapronBiadiuess wheoryet 3
m:ﬁnﬁmn@-m:{.ﬂ%m&sﬂ mcmnﬁqﬂuéb

afesspapt BEed mAbwdbicfpéicd qfBEaqGticoph ofiEdlode qpedlieddm jo pomopl:
iS5, soclchoofnd) aflBiegioes wonicofbp> oo Febvbupssh vgge Bulguewgls obod
Eégopoabeep: [§B3Ral obagirdlogh gBwanfiles qpef 3qmqdod wgofiiny sdlean
b mpibudnden s8edls: go moanelobyly Biriopdfoé [idlup 5§membomb megd
mbenswiooph: I§medmbenddefpiidd nofepfrery whnfiod wueontnld mepdiy
g wdeosfEug nddofupgpddl Hosdghom ofon ojoh
cm&ﬁﬁﬁ:ﬁﬁmé b megrpefot dofien Gabsudupeangb urﬂaq;ﬁqm#%&éozﬁ sontfle
gredl€sdloéangEfgdlaopbe

ocbaqiSopboiaf spasferst oftonepeyl arbaacSopdys Horeqh oiSeoiSel BiprectmonogS Hogs
medlopl gonpdiloogh afepepopt BBmeqdeudeaondfflicd upd wymopiBagiynagh: msediclooghe
acbaqiSoyb Bésqmimogip: cgecorteoriigeon Gogha qmbcloog §Eteqmpmogipiy
Smbeasoords  JogionSeantriglil oSl Sewpdoimays wweofiomorisa)
vedeancdeandl 8fceqcd Beqodgy opdavchcudicond wodoqbfepduman fligevicon Eleq
mé-crrazrmugﬁ-: mécmEm% gﬁm.;nmnn&qq; cﬂmﬁ-cﬂmél m5m§&v: Eéﬁcqm;&xp:n?
By Bobsq rboqtpegt whofhup] mermbcode mhmeE phisk
oot bghpeal  obfupof  wffocgd  msancdmmfidlogh  eomffEygfecn
combighoogh  ocboqlosley cgSibgtaman  mofmaded  wiamymemepnlpdog
geceanaguby WEHIoS oEBSRG mepecioney  JyfesnbgPfing (eEbdme
§Eteqedltscantoprarnum §Etammbfialint mboupimagfyt [lumconsnmopipst §odfeanigaly
cdmbilogh ojgdshigiuficiiconiflal [bopsl Blicq Hlidicomfgeommopupil wobagd
dosmegipueaoydih gkt orbliops checncdgoBfobdd spal mbikogs e BSaeere
gyl cblitakdd cpefioond Supgyobupr esliackopfifsdn coomcfRly Bliqfrarcpdp wocmmeqsd
nanemnopbpupofi:  mpuaydFhunlflidebpioph udoqdesdyy macdmisd [heopall
Ologh Rliglrommpboepd Rudoxfiysl 03d3Eapbayddly comEfacdepich opffhaicfobefmnt:
SOGIEE mSmyo et §Steqedappt mbiergenymi derefnictm
g dofesply mopodieon ofenquptfibilogh Gfhafiomcpdpel §EConfiiRhi} cdafiRtie
mqﬁmﬂsgéémmgﬁ 50.3:50'5 E&J‘cneﬁfoﬁ mmimmahum oﬁw&;mmiq&tﬂ cgug:mcnli&u’lmél

Sepps woicombbacind) Gaogieos whmdEpbmaeudh myigings n§ne
oghesncbiiule §iegqpoifRlind combgomdiongdlieiey eybrodeuloophn Bieqoobckiobopd
Jahy cirombighueipproiiy wlidditundth bbntdnlmil sombdatnid
oo prmbeeprgd Botequidpmigiy  jprbeqdidirogen wifnegs i

Hecohmnlyl comgqmetl fiten piaieqat Blymigbey ®



1 Decentralization, Federalism and Democracy

citizens may even be given the choice of voting for secession in a referendum as has happened in Quebec
or Scotland. To date, however, no such referendum on secession has succeeded in Western democracies,
and no democratic multi-nation federation has fallen apart. This fact alone suggests that the adoption of
federalisrn that has paid attention to the prerequisites lined out above has reduced the actual likelihood
of secession. It may even be assumed that some of these countries would already have broken apart had
there not been a cansolidated federal structure (Kymlicka 2007: 45f).

6.3 Federalism and Finances: Fiscal Federalism as Tool of Vertical and Horizontal Redistribution
and Equalization

6.3.1 The Idea and Meaning of Fiscal Federalism

The diversity of federal constitutional set ups can also be observed in the fiscal field indicating the
respective degree of sub-national autonomy. Thus federal systems in which tax authority is placed with
the federal level alone that then distributes tax revenues to the subnational units stand next to systems,
where the sub-national level has the authority to raise taxes itself and redistribute the tax income at their
discretion. In practice, however, in most federal states mixed systems of fiscal federalism can be found.
The design of fiscal relations within federal systems includes both the revenue and expenditure
competencies of the levels invelved and the redistribution between these levels. To prevent subnational
autonomy from becoming just an empty word, it is essential to provide all federal levels with substantial
funding (Anderson/Scheller 2012: 16ff.). In each federal state, a specific financial constitution regulates
the fiscal relations between the central level and this of the states (vertical fiscal federalism) as well as
between the various subnational units (horizontal fiscal federalism). In detail the issues of regulation,

revenues, administration, expenditure and redistribution have to be addressed.

An impaortant question in this context is whether the subnational units are granted an exclusive right to
raise specific taxes on their own and also to decide on how these tax revenues are spent, or not. If thay
are granted this sort of authority, it is not necessarily connected to the subnational units” respective
legislative competence in this field. If this institutional congruence exists, however, a high degree of
subnational autonomy can be assumed. Then the subunits have for example the right to raise new taxes,
The alternative way of guaranteelng that subnational units can live up to their obligations are
unconditional transfers provided by the center; this however means at least a potential restriction to the
subnational level's autonomy since the center may have the possibility to cut these transfers for example
when its own budgetary situation is tense. Neither of these pure forms can be found in the real world of
federalism; instead various combinations of these two model approaches exist. Very common are
combined tax systems that instead of allocating resources strictly separate provide for a shared use of tax
revenues by center and subnational units. In addition, in virtually all federal states, systems of vertical and
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1 Decentralization, Federalism and Democracy

harizontal redistribution can be observed. Another approach would be the right of adding subnational
surcharges to federal taxes.

6.3.2 Generating Revenues in Federal Systems

In many federal states the federal level generates more revenues than it requires in order to live up to its
constitutional obligations. This imbalance may be regarded as a fairly reliable indicator that the spending
autonomy is more decentralized than the autonamy to generate income. In practice the whale span can
be observed, ranging from subnational units that are able to live up to their constitutional obligations
nearly completely from their own revenues to those which are virtually completely dependent on the
federal level. Examples of the latter are Nigeria, where the federal level generates more than 90% of the
overall income of the federation, but also nations such as Mexico, Russia and Malaysia and to a somewhat
lower degree Argentina, South Africa, Australia, Belgium and Brazil show similar patterns with the center
accounting for 70 % to 80 % and more of the total income. On the other hand we find federal states such
as Canada or Switzerland, where the federal level generates less than half of the overall income of the
federation. Many countries are somewhere in between with the federal levels of Germany, Austria or India
generating about 60% to 65 % of the respective nation’s income {Anderson/Scheller 2012: 44 1.).

As far as concrete sources of fiscal income are concerned, a whole variety exists: Most important for
industrialized economies is the personal income tax. In states such as Germany, the United States, Canada
or Australia revenues from this source account for 40 % to 50 % of the total national income. This rate is
much lower for less economically developed countries, which is not only due to the much lower per capita
income but also to the often insufficiently operating structures of tax collection and general deficits in
fiscal administration and fiscal governance. In federal constellations where the creation of equal socio-
economic conditions throughout the federation by the means of fiscal redistribution is a major issue, the
federal authority on individual income tax collection is sensible, This is even the more true when income
from mobile sources (e.g. financial capital) is included. Even if both levels are entitled to raise taxes on
personal income, much speaks in favor of a strong fiscal harmonization as detailed above
(Anderson/Scheller 2012: 59ff.). In addition to the personal income tax, taxes on corporate income
represent another important source of income. Here similar arguments apply with respect to fiscal
centralization and fiscal harmonization,

A third important type of tax is the Value Added Tax (VAT). The mast important difference to the income
taxes mentioned above is that VAT is an indirect tax whereas income tax is a direct type of taxation.
Furthermaore it has to be mentioned that the conventional design of this tax brings with it a variety of
problems which is the reasons why it is nearly only to be found in developing economies, The conventional
VAT s disadvantages are rather evident; When rates are too high, there is a great chance of tax evasion,
for example taking the form of illegal trade and smuggling. Furthermore taxing goods and services that
are an intrinsic part of a production chain significantly raise the production costs of the final product. This
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1 Decentralization, Federalism and Democracy

is particularly true for long production chains and regularly leads to decreased international
competitiveness. Additionally domestic industries are disadvantaged vis-a-vis imports. As a matter of fact,
instead of buying at home, domestic corporations rather buy foreign goods to take advantage of their
cheaper prize which is due to the lower degree of taxation. Thus more modern variants of the VAT are
directed at taxing the turnover where the consumption of the final praduct or service is being taxed, The
basis of taxation is just the real added value since the tax added by the prior stage in the production line
is deducted and only the real proceeds taxed. Thus while within the production line only the net worth is
taxed, it is only the end consumer who has to pay the full amount, making it possible to guarantee an
equal taxation independent of the number of production steps.

As positive this system indeed is, particularly when compared to the conventional VAT approach, it must
be mentioned that its functioning is highly dependent on the willingness and honesty to pay their taxes by
all actors involved in each production chain. While personal and corporate income taxes are primarily a
matter of the federal and secondarily of the state level, other types of taxes are particularly suitable for
the local level. This is particularly true for land and property taxes which are to be regarded as the primary
source of income for communities (Anderson/Scheller 2012: 69f.). An alternative to classical taxes that
might contribute significantly to public budgets are social insurance dues that are similar to personal
income taxes but are used for specific purposes such as the compulsory insurance of unemployment,
health-care, pension, geriatric care and occupational accidents. In addition to taxes and quasi-taxes are
licensing fees. These are often raised on community- and/or subnational services, which often are
provided by the private sector on behalf of the public sector. In particular this can be water and electricity
supply, telecommunication or road fees.

Yet another, and for the affected nations, crucial source of income are natural resources. In several federal
states such as Venezuela, Brazil, Malaysia or Canada, revenues from natural resources represent a
significant partion of the national budget. In these states, the control over revenues from natural
resources as well as the issue of their vertical and horizontal redistribution are of utmost importance since
in most cases natural resource are unequally distributed throughout the federation. Also here we can find
different approaches to handle this issue. In elder federations such as Canada, the United States and
Australia, the authority over generating fiscal revenues from the natural resources is with the subnational
units with the federal level possibly having at least some proviso such as the so called federal land in some
oil-rich states of the USA. In Russia, one of the world's major oil and gas producing countries, the regions,
in which these resources are extracted, receive a 5 %-share of revenues from oil sales, not so from natural
gas income however. In Nigeria, where oil revenues account for more than four fifth of the country’s
averall budget, extracting subnational units receive 13 % of the revenues that was attained through the
sale of the oll extracted on their respective territory. These allocations are independent of the regular
allocations that are granted to Nigeria’s states by the federal level, Both Russia and Nigeria take significant
amounts of the revenues from which a stabilization fund is being fed under the authority of the respective
federal level, a procedure that by far is not undisputed in the MNigerian states and Russian regions. In
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1 Decentralization, Federalism and Democracy

Venezuela, Malaysia and India, strictly centralized fiscal modefs apply when it comes to revenues from
natural resources; The federal level raises all income and distributes it at its discretion to the subunits.
Mexico uses oil revenues first and foremaost in the context of emergency and disaster costs that still need
to be addressed from previous events. The remainders are handled the following way: 40 % go to the
federal stabilization fund, 25 % to a fund for the subnational units and 10 % to an infrastructure fund which
may be accessed by the subnational units according to their needs. The rest is distributed equally among
four additional funds, namely one for federal investments, one for subnational investments, ane for the
oll extracting corporations and one for national retirement and pension plans. In Brazil, income from
onshore- and offshore resources of natural gas is shared with the extracting states and communities who
profit significantly from this arrangement {Anderson/Scheller 2012).

In federal systems, tax administration can be designed in both a centralized or decentralized manner,
independent of the actual access to and distribution of revenues. In theory three pure models of tax
administration exist, which, however, normally are found as mixed forms in administrative practice. Either
each level raises and collects its own taxes, even if the same object is taxed both by the state and the
federal level, or one of the levels is responsible for all tax collections. Thus it is possible that the federal
level is also responsible for collecting the state taxes. This model can primarily be observed in countries
with distinct shared tax systems and fiscal harmonization. Advantages can be seen in higher net tax
revenues and significant less costs for overall fiscal administration. On the other hand it is also possible,
even if rare to find in practice, that the states collect the federal taxes on behalf of the central state. This
approach is used both in Germany and Switzerland. It is not undisputed, however, since it not anly
generates significantly higher fiscal administrative costs, but might lead to differences in the application
of federal tax laws, thus posing a threat to the principle of tax justice. {Anderson/Scheller: 2012 53f.)

When it comes to fiscal administration in more general terms, one critical question is how to design tax
legislation throughout the federation as harmonious as possible without sacrificing the autonomy of each
level, This is essential to yield maximum tax revenues while keeping administrative costs as low as possible,
Tax costs should not only be as low as responsibly possible not only for the administration but also for the
tax payer. Only thus it is possible to develop a culture of voluntarily and honestly paying taxes. Fiscal
systems in this context can be designed both in a centralized or decentralized manner, Mare important
than the mere structural question is the existence of well-established administrative standards that
particularly include anti-corruption standards and clear responsibilities of the administration vis-a-vis the
fiscal legislative parliament, a highest possible degree of transparency in fiscal and financial matters and
systematic and computer-based data gathering (Anderson/Scheller 2012:).

6.3.3 Public Expenditure: Programs and Policies
a) Federal Coherence and the Subnational Units® Financial Autonomy

The fiscal constitution is a clear indicator of how autonomous subnational units really are: The de-facto
autonomy of a subnational state from the center is the greater the higher the degree is to which a

subnational unit can fulfill its constitutional obligations from its own resources and revenues. Or put the
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I Decentralization, Federalism and Democracy

other way round: The more money a subnational unit receives from the center, the less autonomous it is,
thus putting the guality of the federation significantly in guestion. A positive reading of a far-reaching
financial autonomy of subnational units maintains that the nexus between revenues and spending is
strengthened thus improving the responsibility of the budget legislator vis-a-vis the citizen of the
subnational unit since the taxpayers’ need can be taken more directly into consideration. In this context
the principle design of the subnational entity can be varied, either in favor of big government and an all-
encompassing welfare state approach or rather small government and the concept of the night watchman
state and the provision of minimal supply with public goods. A positive interpretation of a strong fiscal
autonomy of the subnational units further assumes that it leads to elf-restrictions with respect to
borrowing since bail-out by the federal level is assumed as not to be regarded as an option by state
governments. This, however, has been disproved as the case of Germany shows where the states for years
have developed a practice of excessive borrowing knowing that the federal government would bail them
out if necessary. This issue even became an essential part of the disputes in the context of the Federalism
Reform Il program between 2006 and 2009, leading to demands for a constitutional limit to state debt
levels (Anderson/Scheller 2012: 42fF.).

However positive a high degree of fiscal autonomy for the subnational unit may be, it must not be left
unspoken that decentralized fiscal systems bear some risks for the overall functioning of national
economies. The state level units as opposed to the federal unit can pursue tax policies that not only run
counter to faderal policies directed at preventing or removing imbalances within the federation, but also
might undermine financial-political decisions on the local level within the own state. Furthermore justice
issues may arise due to tax variations between the states of a federation that is based on the unequal
resources available to each state. While richer states or those who dispose of significant revenues due to
large natural resources can be very generous with their tax policies, poorer states within the federation
might require higher tax rates and thus possibly becoming less attractive to investors, thus even worsening
their situation and competitiveness on the long run while often additionally being confronted with
increasing levels of social welfare expenditure. As practice shows, federal transfers intended to make up
for these indifferences, rarely are enough to do so completely. Since competition between the various
states of a federation in fiscal manners meaning low taxes might not only lead to misallocations of funds
but also has the potential to undermine a national economy as a whole as could be seen in Spain where a
fiscal race-to-the-bottom effect could be observed , provisions are required (Anderson/Scheller 2012:
44f.).

In Germany, for example, the federal constitution states that the federal level is entitled to pass laws that
are directed at maintaining the legal and economic unity based on the interests of the federation as a
whole, In many federal states, bath levels are entitled to raise their own taxes, often even with respect to
the same objects, so that for example a state and a federal Income tax exist next to each other. This is
advantageous since every level has the chance to raise the money needed to fulfill its tasks; at the same
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1 Decentralization, Federalism and Democracy

time there is the danger of too much complexity and divergence. Thus in a large number of federal states
with this type of fiscal system, a strong tendency towards fiscal harmaonization originating from the federal
level can be observed. In practice this can mean that subnational units may collect taxes only within small
margins or are only granted a minimum of competences to modify the tax rates normed by the federal
government.

b) Vertical Fiscal Federalism: Conditional and Unconditional Fiscal Transfers from the Central State to
the Subnational Units

Vertical fiscal transfers are either based on| constitutional) law or are situational as decreed for sepcific
cases by the federal fiscal legislator. Each arrangement may have a specific effect on the accesibility of the
federal court; while in the first case access should be open, in the latter one it is often not possible
(Anderson/Scheller 2012), Furthermore, in this context a distinction can be made between the instigation
nexus, which mean that the level which initiates measures also must bear the financial responsibility
arising from these, on the one hand and the implementation nexus on the other, which means that
measures and financial responsibility for these are delegated to a lower level by the federal government,
In the latter case it is essential that the subnational unit has enough funds available. Various types of fiscal
redistribution can be observed, each serving different purposes. The two basic types are conditional and
unconditional fiscal transfers, While unconditional transfers normally represent funds that are allocated
by the federal government to the states so that they can meet their general financial obligations,
conditional funds are allocated to subnational units for them to fulfill specifically assigned tasks. Thus
conditional tasks serve clearly laid out purposes for which the allocated funds may or must solely be used.
This often happens in cases where the purpose is to provide virtually equal pubic goods or services to the
population independent from which province they live in, |.e. first and foremost health, education, and
welfare. In these contexts we can also find federal programs that are placed within the legislation of
subnational units.,

Thus occasionally this type of approach is used by the federal level to conguer state legislation to realize
federal political ideas. This may be seen as direct expression of coercive federalism. Cases such as the offer
by the American federal government to all states to receive significant funds for Infrastructure
improvernents on the condition that they change their highway speed limits to 55 mph or to cut down
infrastructure transfers to the states if these do not adopt the Federal Uniform Drinking Act that was to
raise the legal drinking age from 18 or 19 years as in most states to 21. Both cases show how the federal
government in Washington used financial transfers in a specific area to realize particular political goals in
areas where the states and not the central state had legislative power. This attempted interference was
not undisputed among the U.S.-states, making South Dakota even go the United States Supreme Court
(South Dakota v Dole, 1987). Since the US Supreme Court ruled in favor of the federal government, maost
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1 Decentralization, Federalism and Demeocracy

states gave in. Louisiana, however, refused to do so, the effects of this decision in form of terrible road
conditions and decaying infrastructure still to be seen today.

Another specifity are block grants which are a mixed variation of both the conditional and unconditional
model. They concern the financing of specific fiscal areas and policies, but only provide very general
Instructions on how to spend it within the prescribed frame. They can appear In the special form of co-
financing where it is required that the subnational unit contributes to the money that is provided for
specific purposes by the central state. Lastly to be mentioned are additional transfers which provide
funding for tasks that are assigned to states or provinces but fully financed by the federal level. This type

of funding is mostly applied when nation wide interests are concerned.

In political practice, a large array of variations of these concepts can be found, each suiting the particular
needs of the respective federation. In the United States, Congress is responsible for nearly all fiscal
allecations and transfers of funds to the federal states, along with the respective conditioning. In the US,
around 600 specific transfer programs and 3 whole variety of block grants are in existence. In addition,
Congress each year decides on several thousand single projects, often in the form of co-financing. In
Switzerland the constitution actually does not know conditional allocations; nevertheless in practice once
and again federal allocations for specific projects to be realized by the cantons, the Swiss provinces, can
be observed. This, however, happens In consensus with the subnational units; should these percelve these
praject specific allocations as limit to their (financial) autenomy, they are entitled to take measures against
them. In Canada the major part of fiscal redistribution happens In the form of block grants in the fields of
public healthcare and public welfare. For these only a very limited amount of restrictions or prescriptions
exists, so that every province is rather autonomous in how to structure their respective healthcare and
welfare systems, India’s union states receive most of their funds as mostly unconditional shares from tax
revenues, In South Africa it is required by the constitution that a significant share of federal revenues is
conditionally passed on to the provinces. In Australia a high degree of the individual states’ revenue comes
as unconditional transfers form the central state. In addition, more than a hundred conditional programs
exist. Conditionality plays a major role in the federal systems of Austria and Germany, and to a much lesser
degree in Brazil, Russia and Belgium. Mixed systems can be found in Mexico and Malaysia
(Anderson/Scheller 2012). The fact that these variations may exist not only show the high degree of
flexibility that can be found in federal systems, but also makes clear that many models are available when
it comes to designing a new federal system tailored to one’s particular requirements such as in the case

of Myanmar.
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1 Decentralization, Federalism and Democracy

When doing so, however, some further experiences might turn out as useful. As may have become evident,
conditional transfers may represent an interference in the autonomy of the subnational units. Often they
mean that subnational units have to adjust their spending policies, in order to qualify for the programs.
Unconditional funds are the most autonomy-maintaining approach. They are normally allocated for
general financial obligations and have the additional purpose of strengthening subnational autonomy in
general terms by generating balancing effect vis-a-vis the central state. On the other hand the danger of
abuse on behalf of the subnational units particularly when redistribution rates are high must not be left
unmentioned. The dependence on the federal level might well generate the assumption in state capitals
that the federal level will act as lender of the last resort and bailout its subnational units if they are no
longer able to live up to their financial obligations, leading to irresponsible policies of states. Therefore it
is necessary to demand restrictive rules when it comes to the taking up of loans by subnational units. How
impartant such a proviso is, becomes clear when locking to most Latin American federations as well as
Nigeria. There subnational revenues from shared taxes and financial transfers by the central state account
for up to 90 % of the total budget of the subnational units. In Austria, Germany, Australia and India, the
number still is between 50 % and 70 %. In other federations such as Switzerland, Canada or the United
States, this rate is much lower accounting for less than one fourth of the overall budget of the states,
making them more autonomous than those with high rates of fiscal transfers (Anderson/Scheller 2012;
961t}

Two further issues being of utmost relevance for a multi-ethnic union of states that at the same time
disposes of unequally distributed natural resources such as Myanmar will be addressed in the following
paragraphs: the redistribution of funds between the various subnational units of a federation and the
redistribution of income from natural resources, which often are to be regulated within the framework of
inter-provincial redistribution, the so called horizontal fiscal federalism.

¢} Horizontal Fiscal Federalism: Mechanisms of Redistribution and Equalization between the
Subnational Units

In most federal states disparities with respect to the distribution of wealth and income can be observed,
While the GDP-ratio between the strongest and the weakest subnational unit is 1 : 1.4 in Australia it
amounts to 1 : 2 in Austria, Canada and the United States, 1 : 2 in Germany and even 1 : 7 in Brazil,
respectively 1: 9 in Argentina and India. These highly significant economic disparities between the various
states within one federation not only have consequences for each state’s fiscal revenues, but also for the
development prospects of the subnational units in general — and thus for the provision of public goods. In
order to provide for virtually the same public services all over the federation, most federal states
developed mechanisms for a horizontal fiscal redistribution. Since this kind of fiscal redistribution will lead
to shifts of financial power between the subnational units, a fundamental dilemma is caused: Either the
decision is in favor of a redistributional mechanism that treats all subnational units more or less equally
despite the existing disparities between them, or due to these disparities, each state of a federation
receives different treatment by the central state with respect to fiscal benefits.
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1 Decentralization, Federalism and Democracy

If a federal government decides in favor of horizontal fiscal redistribution, three basic models can be
discerned: firstly tax redistribution and financial transfers, secondly federal spending programs, and thirdly
systems of financial equalization, While the first type tries to take into account specific factors such as the
respective state’s population size or per capita income, the second type is aimed at spending or investing
money in weaker states that had been raised before in the stringer ones. The third approach is directed at
raising the financial power of the weaker states to the national average. Two subtypes of this approach
can be distinguished: systems aimed at a general equalization of differences in financial power, as used in
Austria, Canada, Germany, Russia and Switzerland, and systems of net-equalization, as applied in Australla
for example. While the former subtype is aimed at raising and approaching the general financial strength
of the weaker states to those of the average of the federation, the goal of the latter subtype is raising or
lowering the financial power of all subnational units to a national comparative level. Basis for this approach
is an integrated perspective of finances and budgets of the federal level as well as all subnational
units.While meant to attain beneficiary effects for both federal states and the federation as a whole,
counterproductive effects may emerge. The overall amount of egualization payments regularly depends
on the economic development and thus may be volatile and hard to preview. This problem, however, can
be addressed by allocating revenue on the basis of the previous years’ average values. Another problem
that may arise in the context of fixed revenue allocations by the federal government is that they might
serve as incentive to neglect own subnational sources of tax revenue, This is particularly true when
additional own income, which is only generated through additional efforts, is calculated against claims to

federal money. In these cases it simply is cheaper and more convenient to get funded by the central state.

Empirical analysis shows various approaches when it comes to mechanisms of financial equalization. In
Australia, for example, both the financial strength and the specific spending obligations of each state are
taken Into account. In addition, a pool with all public revenues is established from which all federal states
receive equalizing payments in order to get all states to virtually the same nationwide standard. Even if
following the same goal, Canada’s system unlike the Australian one merely takes account of the financial
strength of each province with the revenue from natural resources only being considered with 50 %. Also
the Swiss system is directed at equalizing between the cantons with 85 % of the average financial strength
for each canton as target. In addition, two vertical mechanisms of equalization have been installed, based
firstly on geographical-topographical disadvantages such as high terrain with only few possibilities for
efficient agriculture, and secondly on socio-demographic disadvantages, such as a large proportion of old
people, people with disabilities, migrants etc. An import, however rather recent feature, is a proviso that
prevents wealthy cantons from being worse off after the redistributions than with respect their respective
status-quo ante, With respect to Germany following a recent verdict of the federal constitutional court, a
similar proviso applies concerning horizontal fiscal redistribution, In Germany we see a four-step system

in place: original distribution of taxes, distribution of the turnover tax, equalization between the German

&2 Politics, Governance and Public Adminkstration in National and Subnational Settings
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1 Decentralization, Federalism and Democracy

states and additional federal allocations. Austria takes a special focus on the per-capita income. Principal
aim of the Austrian fiscal redistribution system is to generate an equalized per-capita taxing power all over
the federation,

d) Fiscal Redistribution of Revenues from Natural Resources

Revenues from natural resources such as natural gas, oil or diamonds which are of significant importance
particularly in some federally structured developing countries can be redistributed in a whole variety of
ways, This is first and foremost dependent on who owns the natural resources and how scarce or abundant
these are distributed within the federation. Normally we find natural resources distributed fairly unequally
between the subunits of a federation possibly leading to large disparities with respect to financial power.
Thus the issues of federal equality and equalization between the subnational units play an iImportant role.
It does not come with surprise that the redistribution of natural resources revenues leads to tensions
within federal states on a regular basis which can be eased or even aggravated by the choice of specific
mechanisms of revenue redistribution.

Twao different models of redistribution are available: one aiming at equal treatment, the other being based
on the location and volume of extraction. The first model is based on the principle that the total revenue
of all states is summed up and afterwards egually distributed among the federal subunits. The second
model privileges those states on the territory of which the resources are found and extracted; they are
entitled to a specific portion of the proceeds or even the total amount. This approach is strongly linked
with the question of who owns the resources. In Canada, for example, the provinces in which the natural
resources are located, also own them. In Nigeria, the resources are owned by the central government;
nevertheless the provinces in which they are located are privileged with respect to the resource revenues.
In addition the question of how much of the revenue |s absorbed and/or retained by the central
government. Resources may be property either of the central state or one or more subnational units.
However halding the property right does not necessarily mean direct access to and authority over these
resources. While in Canada, Australia or the United 5States, the subnational units may retain the major
portion of the revenues generated from the natural resources that are found on their respective territory,
in India, Malaysia or Argentina it is the federal level that is entitled to the major share of the resources,
despite the fact that those are owned by the subnational units. In other cases the central state shares
parts or even (virtually) the total of the revenues fram natural resources that it owns with its subnational
units, as it is the case in Brazil, Nigeria or Russia |Anderson/Scheller 2012). These redistributions may
contribute to improve the situation of provinces that are not blessed with natural resources. But the
central state can go even further in order to address disparities in the financial power of its several
provinces, For this reason resource extracting provinces can be exempted from incoming federal transfers
while they are obliged to contribute to horizontal fiscal redistribution, as is the case in Mexico or
Venezuela. But this is not everywhere the case. Both in Nigeria and Canada, oll extracting provinces not
only are entitled to significant portions of the resource revenues, but also to fiscal redistributional
payments from the federal level (Anderson/Scheller 2012).

Yet another particular issue in the context of fiscal redistribution is the community level that should not
be left unmentioned. In most federal states community are constitutionally regarded as part of the
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1 Decentralization, Federalism and Democracy

provinces. Only in exceptional cases communities constitute an autonomous third level within the
federation, e.g. in India, Brazil, Nigeria, South Africa and Switzerland. Independent of their constitutional
status, in nearly all federal states communities anly have very limited revenues of their own Thus
mechanisms of redistribution are reqguired so that federal and/or state level can provide communities with
sufficient funding, Since it is primarily the task of the states to take care of their communities financially,
it is also the states that transfer the particular competences and authorities to the communities
(Anderson/Scheller 2012).

6.3.4 Particular Policy Fields in the Context of Fiscal Federalism

The last important aspect to be addressed in the context of fiscal federalism is the financing of particular
policies. Here we can also find various types of regulations as a glance over some examples makes evident.

The federal governments of Australia, India and Malaysia for example are constitutionally entitled to also
engage in policies that are beyond their regular authority. Also the central government in Spain has a
similar right which, however, faces clear restrictions that had been defined by the Spanish constitutional
court, Even if their respective constitutions do not explicitly define any such rights in the United States,
Canada and Switzerland, they —to varying degrees — still exist in practice, In the United 5tates, the Supreme
Court has interpreted the constitutionally granted federal government's empowerment to raise taxes for
the general financing of the welfare state as authority to do the respective spending legislation.

In Canada the Supreme Court neither confirmed nor denied the central state’s as well as the provinces'
spending rights. In practice, the federal state has |largely reclaimed spending rights — without, however,
interfering Into the respective assumed authority of the provinces. Central state and provincial
governments agreed upon a regulation that whenever the federal level wants to initiate spending
programs that might interfere with provincial autonomy, provinces have the right to veto as well as of
opting out and being compensated under certain circumstances (Anderson/Scheller 2012).

When it comes to concrete policy fields, it is in all federal states that forelgn defense falls under federal
autharity with the central government consequently bearing the financial burden. The situation is much
different concerning public health. In most federally organized states, the subnational units are
responsible for providing and financing public health care. Still some aspects of public health such as
providing health care to soldiers and veterans regularly fall under federal authority. With respect to social
policy, a whole variety of central or shared financing can be observed: While for example in Germany
unemployment policy is financed by the central state, in India it falls under the responsibility of the union
states. Nevertheless the federal level virtually always plays the dominant role as can, for example be seen
in Belglum and Austria where unemployment policies are under shared authority with the central state
taking the lead.

&4 Politics, Governance and Public Administration in National and Subnational Settings
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1 Decentralization, Federalism and Democracy

Another crucial sector that regularly falls under subnational authority and financial obligation is education
and research policy. With respect to research universities and other institutions of tertiary education such
as universities of applied science or technical universities, the situation is more diverse. While many
regular universities are state matter, special research institutions that due to the rising value and
significance of science and knowledge become increasingly important, often are under federal auspices.
When it comes to infrastructure It can be said that for any major project such as airports, ports or highways
the federal level takes responsibility even if it formally would fall under subnational authority. Local and
regional infrastructure projects, however, usually are under the responsibility of the subnational level.

65 Politics, Governance and Public Administration in National and Subnational Settings
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1 Decentralization, Federalism and Democracy

7. Federalism and/or Decentralization in crucial Policy Fields:
7.1 Federalism and National Security: Unifying the Army, Decentralizing Police Authority

The exact organization of national security agencies varies to a great extent over the various federalized
states. By far the most federalized states, however, feature at least some form of a federal law
enforcement agency, with the Federal Bureau of Investigation (FBI) of the United States, the Australian
Federal Police (AFP), the Royal Canadian Mounted Police, or the German Bundeskriminalamt (Federal
Criminal Police Office) and the German Bundespolizel (Federal Police) being just a few very prominent
examples. At the same time, virtually all states in the world (with Iceland being one of probably a handful
of exceptions), and therefore also virtually all federalized states, maintain at least some form of armed

forces.

The following chapter will provide an overview over the responsibilities of armed forces and police
agencies in federal states, with a special emphasis on internal security and border protection.

In Germany, internal security falls first of all into the responsibilities of the German states, the Lander.
Therefore, the police forces of the Linder are responsible for preventing and fighting crime as well as
investigating violations of the law (Kugelmann 2012: 6-7). As an exception, the German Grundgesetz
(Federal Basic Law) pravides the Federal level with certain responsibilities for which the Linder are
therefore not charged with. The police are therefore described as a — or possibly even the - core element
of German federalism (Kugelmann 2012: 4). These tasks executed by the German Federal Police mainly
include border protection, railway policing, and aviation security (Hanning 2012: 56-57). Due to the fact
that since the creation of the Schengen Area in 1995, which together with the accession of Poland and
Hungary to the European Union in 2004 led to the abolition of passport controls at Germany's external
borders, the former German Bundesgrenzschutz (Federal Border Protection Service) got renamed into
Federal Palice in order to reflect the reorientation of the agency's tasks towards other areas than classic
border protection and surveillance. However, while border protection since the founding of the German
Federal Republic had always been the responsibility of the Federal level, the two German Lander Bavaria
and Hesse maintained their own border police forces, with the Free State of Bavaria having its own force
even from 1945 through 1998. These Linder border police forces were, though, operating not
independently from the Federal Border Protection Service, but signed inter-institutional administrative
agreements with the Federal Ministry of the Interior that specified the distribution of competencies
between the federal and the state level, Apart from border protection, the federal level is also responsible
for regulating the relationship between the federal and the Lander level in police matters and is in charge
af fighting transnational (organized) crime (Kugelmann 2012: 7-8). An Important component of the
internal security architecture of the Federal Republic of Germany is the so-called Trennungsgebot
(Kugelmann 2012: 28-29), which had been introduced due to the reprehensible experiences during the
MNazi era in Germany and requires federal and Lander police forces and internal secret services (like the
Bundesamt flir Verfassungsschutz (Federal Office for the Protection of the Constitution) and respective
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1 Decentralization, Federalism and Democracy

Lander organizations) to be strictly separated from each other institutionally and with regards to their

responsibilities.

In the United States, the organization of internal security is — at first sight —to some extent comparable to
what is found in Germany since fully developed federal and state police force apparatus co-exist with each
other. However, the competencies of the federal police forces in the United States, most notably the
Federal Bureau of Investigation (FBI), which operates under the jurisdiction of the Department of Justice,
in matters of general crime and of the Department of Homeland Security (DHS) especially in terrorist
matters, clearly surpass the ones of the German federal police force. While in the U.S. the individual states
are responsible for handling by far the most cases of criminality, certain crimes, for instance kidnapping,
automatically fall into the realm of federal law enforcement agencies. Additionally to such cases, which
also include large-scale terrorist incidents, there are multiple other infringements of the law that can
trigger federal prosecution of the case, like committing a crime on federal property or against federal
employees, As it is the case with the Federal Republic of Germany, border protection in the United States
also falls into the responsibility of the federal level, with the United States Border Patrol (USBP) being in
charge of securing the border of the United States with Mexico.

However, while the federal responsibility for securing the external borders of the United States is
undisputed, the implementation of border protection and immigration laws in the hinterland is much
more contentious, as it had been described in chapter 4.6.2 of this textbook. A special body that can be
called upon in order to secure or restore public order is the United 5tates National Guard, of which there
is one in each individual state of the U.5. This force with a 460,000 strength consists mainly of part-time
members with a civilian full-time job and is under the dual control of the state and the federal level. This
means that the National Guard of a state is under the control of the respective governor as long as they
are not "activated" and put under federal command by the President of the United States. In their state
role, National Guard soldiers are often charged with assisting emergency services in cases of large scale
natural disasters or local and state police forces during severe riots. Under federal command, National
Guard members are regularly used as reserve for the United States Armed Forces. In this role, National
Guard soldiers in large numbers have been deployed to Afghanistan and Iraqg as part of the War on Terror
since the year 2001,

While both in the Federal Republic of Germany and the United States the federal as well as the state levels
feature their own fully developed police forces, the Royal Canadian Mounted Police (RCMP) has a much
mare ambiguous position, since there is not such a clear-cut distinction between law enforcement on the
federal and the provincial {state) level. This is the case because the roughly 30,000 members of the Royal
Canadian Mounted Paolice provide law enforcement service bath on the federal as well as — via special
palicing agreements — on the level of all provinces except Ontario and Quebec, and additionally to the
Morthwest Territories and Nunavut, Yukon, and to over 180 municipalities. Additionally, the Royal
Canadian Mounted Police is in charge of providing policing services at three International Canadian
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1 Decentralization, Federalism and Democracy

airports (RCMP 2015). Therefore, the organization of law enforcement agencies is clearly significantly
more centralized in Canada than it is the case with Germany or the United States.

However, there are even federal states in which one is confronted with an even higher degree of
centralization of public safety. Here, the Republic of Austria provides an impressive example. The Austrian
Bundespolizel (Federal Police), consisting of around 23,000 law enforcement agents, is the single law
enforcement agency of the Republic and is therefore responsible for policing both at the federal and the
state level. This high degree of centralization in Austrian public security corresponds with the situation
one is confronted with when taking a look at the Austrian judicial system (see chapter 4.7 of this textbook).

By taking a look at the internal security architecture of the United States, the Federal Republic of Germany,
and the Republic of Austrian one therefore sees the range of diversity of possible internal security settings
that can be found in federal states. While we find a clear emphasis on the responsibilities of the
subnational level for police services in the Federal Republic of Germany, a much more balanced approach
can be identified with regards to the United States. There both levels, the national and the subnational
level of government, are endowed with significant and far-reaching police services that can be said to
compete with each other. The end of this continuum of possible settings is finally identified with the
Republic of Austria, where there are no subnational police forces at all,

In turn, in Australia, another federalized state, the organization of law enforcement again differs to some
extent from the examples discussed above. The Australian Federal Police (AFP) has three major areas of
responsibilities: first, the AFP is charged with providing community pelicing to the Australian Capital
Territory (Canberra), and other dependent territories like Norfolk Island or Christmas Island as well as to
Australian Government officials. Second, the Federal Police cooperates closely with and provides support
for all other Australian police forces and law enforcement agencies and via more than 30 international
posts the AFP maintains an extensive network of llaison offices with other nation’s police forces and law
enforcement agencies. Third, the Federal Police is also directly responsible for investigating certain
criminal actions, like large scale drug trafficking, trafficking in humans, money laundering, terrorism cases,
organized crime, and severe cases of fraud against the Government of Australia, While in Germany the
Bundespolizei is responsible for both executing "classic” police tasks like ensuring the security of federal
government buildings or supporting Land [state) level police forces during large scale police operations
and carrying out border protection services for instance at the German airports, Australia follows the
model established in the United States, where on the one hand FBl and DHS are charged with federal
public security duties and the United States Border Patrol ensures the integrity of the nation's external
borders. With regards to the Australian border protection service, a reform is underway, with a single
agency, the Australian Border Force (ABF) being established from July 1, 2015 due to a merger of the
Australian Customs and Border Protection Service and the Department of Immigration and Border
Protection.

While it therefore became clear that the distribution of duties between the federal and the state levels in
federal states varies with regards to public safety lo a considerable extent, all states under scrutiny locate
the task of border protection at the federal level. From the perspective of political science, this
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1 Decentralization, Federalism and Democracy

"differentiation of labor" can come to no surprise since the ability of a state to control which individuals
are allowed to cross the borders into the respective state, the so-called "interdependence sovereignty”, is
at the heart of sovereignty per se (Adamson 200&: 176f.), which in a federal state ultimately resides with
the federal level.

The unification and the exercise of the supreme command over the armed forces by the federal level is a
largely uncontentious issue in virtually all federal states that are liberal democracies. However, the United
States are again an example that requires further attention with regards to this issue. The ambiguous
position of the United States National Guard, with being both under state and federal authority, has
already been introduced. However, several of the individual states maintain further militia-style forces
beside their National Guard components. These so-called "State defense forces™ or "State guards”, which
are maintained by 22 of the 50 individual states of the U.5., are distinct from National Guard units in that
they operate solely under the command of the state's governor and cannot be put under federal
command. The tasks of state defense forces cover mainly the support of the respective state's National
Guard units during large scale emergencies and generally assisting the state's law enforcement in matters
of homeland security.

While the question of unifying the army is therefore actually not really a question in liberal democracies,
one can still encounter a significant variation with regards to the precise shape and design of civil-military
relations in liberal democracies in general and in federal states in particular. In general, civil-military
relations describes and analyses the nature of the relationship between (civil-area) political institutions
and the civil society on the one hand, and the armed forces of a nation state on the other. In a more
narrow understanding, civil-military relations refers to the guestion of how a specific nation state in
question ensures civilian oversight over its respective armed forces. Civil-military relations are very often
significantly affected by specific experiences and historical events in a given society. In the United States
the President as Commander-in-Chief enjoys great latitude with regards to the deployment of armed
forces. Together with the Secretary of Defense, the President forms the so-called National Command
Authority (NCA), From the National Command Autherity the chain of command over the armed forces of
the United States runs directly to one of the six regional combatant commanders (United States Central
Command; United States Africa Command; United 5tates European Command; United States Northern
Command; United States Pacific Command; United States Southern Command). The formally highest-
ranking soldier in the armed forces of the United States, the Chairman of the loint Chiefs of Staff, is not
involved in the deployment process of U.S. armed forces in any way. However, he is by law the principal
military advisor to the President and therefore in any case can be able to exert a significant amount of
influance on the Commander-in-Chief.

In Germany, in turn, civil-military relations are highly affected by the experience from Nazi rule during the
years 1933 through 1945, In order to prevent the militaristic spirit that plagued Germany for a significant
part of its history from re-emerging, the newly-established armed forces of the Federal Republic from the
very beginning on subscribed themselves to the ideal of a "citizen in uniform®. Through this goal, which
was mainly to be reached by maintaining compulsory military service until the very recent past, the
German federal armed forces should be prevented from (again) becoming a "state within the state”, as it
had been the case both during the German Empire from 1871 through 1918 and during the Weimar
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1 Decentralization, Federalism and Democracy

Republic from 1919 through 1933, the first democratic political system on German soil. Additionally to
maintaining compulsory military service over almost the entire time of its existence, the German federal
armed forces also subscribed to the principle of "inner leadership® (Innere Fihrung). This guiding principle
emphasizes both the integration of the armed forces into the liberal society of the Federal Republic and
the realization of impartant liberal values in the day-to-day business of the military.

In whichever way civil-military relations are designed in liberal democracies, the primacy of (civilian)
politics over military concerns must be beyond any doubt. While quite a few liberal democracies had
severe problems with establishing such tight civilian contrel over its armed forces, reliable mechanisms
that regulate civil-military relations are certainly a conditio sine qua non in modern liberal politics. This
does not mean that the military must be without any rale in foreign and security policy decision-making
or influence on societal values, but as soon as the civilian world (with its emphasis on liberal individualistic
values) and the military world (with its emphasis on self-sacrifice and obedience) collide, the civilian world
clearly has to prevail and must be confident to do so in any situation,

7.2 Public Health Care
7.2.1 Health Care Decentralization

According to the World Health Organization (WHO), a well-functioning health system responds in a
balanced way to a population’s needs and expectations by improving the health status of individuals,
families and communities, by defending the population against threats to its health, protecting human
beings against the consequences of ill health, providing equitable access to people-centered care and
enabling peaple to participate in decisions affecting both their health and the respective health system
(World Health Organization 2010: 1). In a more detailed manner, health system functions may be
subsumed as 1.) Leadership/stewardship referring to the strategic direction set by senior policy makers to
protect public health and safety, contral corruption including legislative, regulatory, and policy making
processes, incentives, mechanisms, adjudication systems and coordination with donors or other public
sector actors, 2.) Health finances meaning mobilization, collection, pooling, and distribution of health
resources on the one hand and protecting individuals from catastrophic health expenditures, 3.} Human
resources for health (HRH) such as nurses, doctors etc., 4.) Supply systems (drugs, vaccines etc.) and
service management such as the implementation of public health models, as well as information and
monitoring systems, e.g. national health monitoring systems (Waorld Health Organization 2006: 4; 2007; 3;
Regmi 2014: 23).
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1 Decentralization, Federalism and Democracy

System Functions Intermediate Ultimate goals/outcomes
Service Delivery Access
Coverage Improved health
Health workforce Quality {level and equity)
Safoty
Information {t:_ Responsiveness
ﬂﬂﬁf" (te people's expectations)
Supply Systems Equity
Efficiency Finanical risk protection
Fimancing Choice {and fair contribution)
Leadership/stewardship AccoungsLy
Sustainability

Hetationship Detwesen functions and goals, in: Regemi 2014: 73

With respect to these aspects, a whaole variety of concrete designs is available, The financing of health
systems for example can be arranged through resource mobilization, performance-based payment,
subsidized care or evidence-based planning. Services can also be delivered in form of mare centralized or
highly decentralized public health structures. Thus authority and resources over health policy can be
allocated to regional and even at least partly local levels of government. But even then, a large array of
maodels can be observed, reflecting highly different political or historical logics and jurisdictional units to
which healthcare responsibilities are decentralized differing significantly from country to country (Costa-
Font et al. 2013: 272).

In the context of South and South East Asia it can be observed that in many countries, health services have
been developed in the framework central government initiatives aimed at designing highly centralized
public health services with only weak regional or local authority in the field of health care (Mills et al. 1990
14). However, as could be proven, particularly larger countries have quite remarkable differences in
managing their health care systems merely in a centralistic manner. These countries therefore might profit
heavily from decentralizing their public health services, or even decide In favor of real federal structures,
as Brazil, Nigeria or India have already started to do (Mills et al. 1920: 28). The positive effects will
particularly be relevant in the context of holding-together politics (Mills et al. 1990: 22, 274), but also way
beyond as will be shown in the following section.

Despite the undisputed significance of well functionning pubic health services, for guite some time health
systems around the world have been confronted with a variety of challenges such as not addressing the
people’s health-care needs welll in the appropriate manner and frequently failing to meet crucial aspects
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1 Decentralization, Federalism and Democracy

such as universal and equal access to health-care and medical treatment (Regmi 2014: 2).

Decentralization in the health sector represents a phenomenon that has been observed since the 19905
when attempts were committed to improve the performance of public health systems, particularly with
respect to the quality of medical services as well as of medical staff in order to better meet people’s health
care needs (Waorld Health Organization 2007: 2; Regmi 2014: 10; Mills et al. 1990: 142).

Decentralization has been regarded as a powerful tool to improve effectiveness and standards of national
health systems Inculding an increase of transarency and reduce degrees of corruption and
mismanagement by organizing a more rational and coherent health service on the basis of geographical
and administrative areas (Collins et al, 2003 a; b).

The example of Italy where shortcomings with respect to hospital management and the handling of
pharmaceutical became evident in particular regions of Italy’s south may serve as an illustratation. This
mechanism can be reinforced by the democratic pressure that can be exercised by the citizens by either
rewarding or punishing their respective governments for their performance as compared to other
subnational governments. Thus regional differences on the long run are more likely to be overcome into
the direction of improved services, prooving both criticisms of decentralization wrong, namely that
decentralization leads to increased regional differences in the provision of public health services as well
as a race to the bottom with the implication of medical under-provision. Neither could be proved
empirically on a larger scale (Mills et al, 1990: 24f.; Hansen 2006). Viewed from a more positive perspective
it can therefore be maintained that particular designs of subnational health care policies may serve as
model for other subnational units or even the federal level.

At the same time some at least potentially problematic issues might arise in the context of
decentralization, Thus it is crucial to think about provisos to address them, In this context it is crucial to be
fully aware of what type of decentralization is suitable in a given case, i.e. whether either functional or
geographical (also known as areal) decentralization appears as the right choice.

While in the context of functional decentralization authority over public health is transferred to a
specialized local office, in the case of geographical decentralization specific public health authority is
transferred to local organizations that have well defined geographical boundaries. Thus while public health
may be organized in either way, the central ministry of health has more power to influence the degree of
functional than this of geographical decentralization since in the latter case not only public health but
many more policies and government services are decentralized (Mills et al. 1990: 14f.).

Quite a fair number of countries have recognized the necessity to integrate provincial and district levels
into the overall framework of public health provision. Nevertheless different degrees of decentralization
can be observed. In Sri Lanka, for example, public health is designed as a hierarchical system of institutions
with a referral pattern at the periphery and the provision of medical services at district and provincial
levels. While it is assumed that the district in itself is not able to develop a comprehensive health system
due to the fact that very high levels of professional inputs and other skills are required that can only be
provided on the central level, it is also evident that an improvement of service can only be attained by a
system of decentralized administration covering a geographical area large enough to include the total
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1 Decentralization, Federalism and Democracy

referral system (Mills et al. 1990: 28). in Sudan a similar concept could not be realized due to the lack of
sufficient funds. One still was determined to maintain a two-level system of medical provision, with
provincial levels being thinned out and bundled at regional levels, while at the same time, the district
based public health administration was maintained due to its high practical importance and guarantor of
higher degrees of efficiency and closeness to the population.

Nevertheless it must be stated that particularly in a situation where decentralization is being regarded as
part of a hold-together policy as in Myanmar, it is essential to continue decentralization below the
provincial level. As sensible as it is to decentralize authority to the regional governments of the Union
states and regions of Myanmar, the necessary it is that these pass on some of the authority further down
to the districts and communities instead of enjoying their newly powers all alone. This might be helpful
for the state governments' self-assurance vis-4-vis the central government in Naypyidaw and thus indeed
be a substantial part of the holding together by devolving power strategy, but no gain with respect to
efficiency and thus also problematic with respect to the legitimacy both of the decentralization process
and the regional government itself as for example the case of the Philippines shows were power was
decentralized away from Manila to the regional capitals but then remained centralized there (Mills et al.
1990: 29).

At the same time it still has to be considered that even when the local level is granted authority it is not
guaranteed that this authority is used in the best interest of the community at large. Particularly in early
stages of decentralization local magnates and dominant individuals might overtake power within the
newly created structures and integrate them in their existing local network thus counteracting the goal of
decreased corruption and nepotism. Cases like these have well been observed in India, for example (Mills
et al. 1990: 31). This issue played a much stronger role in cases of mere devolution rather than true
deconcentration (Mills et al. 1990: 32). 5till a watchful eye has to be set on this problem, Normally a
deconcentrated organization has some kind of local health board the task of which it is to control or advise
health officers but also to make local health services more responsive to their local community,

An interesting example is Zimbabwe where an appointed district health team including the district medical
officer, nursing officer, health inspector, and administrator as well as counsellors from the district health
committee, hospital representatives and some others, is assigned to strengthen district management,
provide for representation of health staff in the district and encourage coordination with local government
services (Mills et al. 1990: 30).

To sum it up, decentralization is a complex process that must be seen in context with the socio-economic,
political, institutional and socio-cultural [i.e. ethnicity, religion, languages etc.) specifities of a country and
its people. Thus not one success factor can be isolated when it comes to designing decentralization in the
health care sector. Nevertheless a number of important aspects could be observed in other cases of
decentralization of public health.
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1 Decentralization, Federalism and Democracy

First of all a strong and sustained political will and commitment to seriously delegate authority in the first
place and refrain from encroaching on it once delegated is required. This precondition given the lower
political and administrative levels then in charge of public health have to be provided with the required
capabilities, i.e. sufficient funding,necessary training, support etc. It had to be guaranteed that the new
holders of authority may base their public health decisions on all available information. This again requires
that the new roles for each level are clearly defined in a way that avoids ambiguities in discharching
functions. It is furthermore crucial to develop and install tools to study the achievements and outcomes
of the decentraliztaion process. When the system is in place, the process development should be
strengthened, i.e, strategies, standards, norms and performance indicators that were once set must be
checked and possibly adapted. Systems of accountability must be able to measure the effectiveness of
subnational, in particular, local government functions. In this context the establishment of a high-level
task force involving all stakeholders that engage in the monitoring process will be helpful (Regmi 2014: 11;
World Health Organization 2007: 2},

7.2.2 Health Care Federalism

Public Health in federal systems also appears as highly decentralized. In contrast to unitary states that
decide in favor of decentralization, federal health systems are characterized by various competences that
lie either with the central state or with the subnational units. This means that particular aspects concerning
public health are regulated through legisiation by the national level, while others are excusiveley regulated
by the governments and legislatures on the level of the states and regions. The latter are not to be
understood as granted by the central government, but as granted by the constitution due to the fact that
the states and regions have true state quality. In the federal structure of Germany the system of self rule
and shared rule with respect to public health becomes particularly evident: The German constitution
prescribes that throughout the whole federation a virtual uniformity of living conditions shall be
guaranteed. In other waords, in whichever state or reglon a German citizen lives, whether these are urban
or rural, the health services shall be virtually the same. Therefore the federal level is responsible for the
basic questions concerning public health. This means for example that issues concerning the statutory
health insurance are regulated on the federal level. And so are issues of other statutory insurances that
affect public health in large, such as the statutory pension insurance as well as the statutory work accident
insurance, In addition, the federal level is responsible for the general rifes concerning pharmaceuticals
and hospitals. Here we can see the different authorities in particular clarity: While the general rules
concerning hospitals are made on the federal level in order to guarantee minimum standards throughout
the federation, it is the governments and legisiatures of the states and regions that are responsible for the
concrete regulation of the hospitals. This includes in particular hospital planning. Here we can see the very
notion of subsidiarity: While the central state provides the overall frame, the states and regions are
responsible for the provision of an efficient network of hospitals that meets the needs of the respective
populations. The idea behind subsidiarity in public health - as in any other policy field - is that the states
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1 Decentralization, Federalism and Democracy

and regions know better what is needed in their realm than any central government in a far-away capital.
Every state and region has a different social structure, a different make-up with respect to the urban and
rural structure, and thus somewhat different public health requirements. Thus the capitals of the states
and regions decide on hospital planning and financing, as well as the number, size and location of hospitals.
The same principle applies to matters of hyglene, infectious diseases, pharmaceuticals and environmental
medicine, While again the general frame is set by the central state, the details as well as the supervision
of the federal regulations reside with the states and regions.

Public health federalism is also reflected in Germany's institutional setting. On the subnational level we
find state health ministries with their own administrative structures. All ministers regularly meet at the
conference of state health ministers to exchange experiences. On the central level we find the Federal
Health Ministry as well as special federal institutions that are concerned with public health, such as the
Federal Institute for Pharmaceuticals, the German Institute for Medical Documentation and Information,
the Federal Agency for Vaccines, and the Robert Koch Institute that is responsible for the recognition and
prevention of dangerous diseases. They offer expertise and assistance. Through elections, the citizens vote
for parties that themselves pursue specific health aims and health policies, both on the state and the
federal level. Therefore the citizens can at least to a certain degree influence the future direction of health

palicy.

In addition to looking into the German system of health care federalism, a further glance over health care
federalism in the United States of America is also of some interest. The American example shows for
example how historic developments can also have impacts on federal arrangements. One and a half
centuries of minimal federal involvement in public health ended with the economic and social problams
of the Great Depression in the 1930s. To meet this national challenge, both central and subnational
governments were called upon to play more direct roles in meeting the health and welfare neads of the
population. This step was followed by the successive expansion of protective powers meaning the federal
government’s role in directly protecting the public in food and drug safety, environmental protection, and
occupational health and safety, among others. Federal influence even increased once more when the
federal government became a major purchaser of personal health care services through the Medicare and
Medicaid titles of the Social Security Act after 1965. National legislation led to the earmarking of federal
resources for specific purposes through conditions attached to the sharing of these funds. These so called
categorical approaches to problem solving became the federal government's central strategy for
influencing state and local public health efforts. Public health programs were organized to address specific
diseases [such as tuberculosis and lead poisoning) and populations (such as mothers and children and
migrant workers). Further approaches during the 1970s and 1990s to create block grants by consolidating
categorical grants and providing greater flexibility to state and local governments did not lead to a
significant revision of this trend. Rather categorical programs continued to dominate the federal health
landscape.
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1 Decentralization, Federalism and Democracy

7.3 Education

With regards to education in federal states, Vergari (2010: 535} points out that concerning the specific
shape and design of this policy field and the factors promoting similarity in education policies across
subnational units a distinction must be made between "federal education policy” and "national education
policy”. With the term "federal education policy” Vergari refers to programs and policies that actually
derive from competencies located at the federal level and are grounded in political activity by federal
institutions. By contrast, "national education policy” has to be understood as policies that "materialize
through subnational units individually adopting similar policies or through coordinated commitments to
adopt uniform policy” (Vergari 2010: 539).

Inan article by Smart (1991), a very similar distinction is introeduced by distinguishing between cooperative
on the one hand, and coercive and center-dominated federalism on the other. In the following chapter,
this distinction will be applied to the United States, Canada, and the Federal Republic of Germany. While
neither of these countries locates the competency of adopting and implementing education policy
(exclusively or only largely) at the federal level, in all three political systems there exists a tendency
towards synchronization of education policies, either via federal activity or via subnational self-
coordination.

With regards to the United States and Canada, Vergari (2010: 536) identifies a remarkable difference
between the education policies — and the underlying cultural and constitutional framework. While the role
of the federal level in Canadian education policy is very restricted, with the federal government lacking an
own department of education and merely being responsible for the education of military personnel and
their dependents, the support of language education and educational research, federal inmates, and
Aboriginal students living on-reserve, the federal government of the United States attained a much more
dominant role (Vergari 2010; 536-538). This federal invaolvement in the United States, however, emerged
through rather disputed channels.

The Constitution of the United States does not contain remarks on which level precisely should be
responsible for adopting and executing education policies, and therefore originally this policy had often
been assumed to fall under the Tenth Amendment of the United States Constitution which states that all
powers that are not ascribed to the federal level by the Constitution are reserved to the state level (Vergari
2010: 536). However, the Constitution also ascribes via Article | Section 8 Clause 1 to Congress the power
to tax and spend in order to promote and provide for the general welfare and via Article | Section 8 Clause
18 the competence to adopt any law that is "necessary and proper” to achieve this goal. Together, "[t]hese
clauses permit broad federal power over education policy” (Vergari 2010: 536), although the exact extent
of federal responsibility in education policy can still be argued about, with state and local authorities —
bent on "safeguarding federalism” (Nugent 2009) — arguing from time to time that a certain federal activity
is unconstitutional. With regards to this struggle over competencies, Ryan (2004: 42) points out that the
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1 Decentralization, Federalism and Democracy

Congress of the United States, "so long as states accept federal funding, [...] can do pretty much as it
pleases with education — even establish a national curriculum and a national exam = without running afoul
of the Constitution”. Vergari (2010: 536) identifies the underlying incentives for the individual states to
agree to extensive federal activity in education policy by arguing that the states "are free to reject many
federal education policies if they also decline corresponding funding, but states typically value federal

dollars."

Therefore, we can clearly identify the education policies in the United States as indeed resembling the
type of "Federal education policy” to some degree, due to important parts of the programs deriving from
federal funding. An example of such attempts by the federal government is the adoption of laws like the
famous "No Child Left Behind Act” of 2001 (see McGovern 2011: 1526-1527). This act is the latest update
of the federal Elementary and Secondary Education Act (ESEA) of 1965 and requires states to adhere to
certain federally-prescribed standards with regards to testing, teaching and accountability. In exchange of
this, federal funding for low-income students is provided (McGovern 2011: 1526). In July 2009 a successor
program to “No Child Left Behind" had been announced under the title “Race to the Top™ with the aim of
overcoming certain limitations, inconsistencies and disincentives included in "No Child Left Behind"
(MecGovern 2011: 1528).

Under "Race to the Top", a 54.35 billion competitive grant program, four goals were pursued by the
Federal Government. Among these were the improvement of standards and assessments, as well as of the
collection and the use of data. Furthermore, teacher effectiveness should be increased and equity in
teacher distribution achieved. Finally, the Federal Government proclaimed the aim of turning around
struggling schools. An important prerequisite for being eligible for federal funding was the elimination of
any barriers at the state level that prevented or inhibited the attribution of data on student performance
to teachers and principals for the purpose of principal and teacher evaluation (McGovern 2011: 1528).

Both “No Child Left Behind" and "Race to the Top" can serve as typical examples to illustrate the criticism
that federal activity in education policy in the United States has attracted. Among these criticisms are the
challenge that federal activism poses to the doctrine of local control over education policies and the values
of democratic participation and quality education connected to this as well as the threats that such federal
programs pose to the autonomy of the state legislatures, since these are demoted from independent law-
making institutions exercising a "reserved power” according to the Tenth Amendment to mere agents of
federal initiatives. Additionally to this, criticism is raised due to the fact that unproven education reform
trends are ossificated through the = necessarily more or less = uncritical adoption by the states. Finally,

federal funding for the implementation of these programs is often limited or the programs are even
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1 Decentralization, Federalism and Democracy

entirely unfunded mandates issued by the Federal Government with leaving the states alone in their
search for funding in arder to accomplish the federal requirements (McGovern 2011: 1528-1529),

At the same time, however, one has to take into account that federal control over educational policy and
administration is almost entirely informal and can only be achieved to some meaningful degree if the
Federal Government is able to overcome the strong localization of the system with its 50 separate state
governments and around 15,000 semi-autonomous school districts (Astiz et al. 2002: 76).

By contrast, the role of the Canadian federal government in education policy is much more restricted, and
the tendencies among Canadian subnational units to synchronize their education policies therefore can
be grouped rather under the label "National education policy”. Still, theugh, in both countries considerable
limitations with regards to enforcement of the general education policies exist. In Canada, these
limitations derive from the fact that the institutions that are tasked with synchronizing the efforts of the
provinces and territories to coordinate their education policies, like the Council of Ministers of Education
Canada (CMEC), lack any enforcement power [Vergari 2010; 532). In the United States, "the ability of the
[...] federal government to enforce its education policies is hampered by paolitics, capacity limitations, and
concerns that withholding funds punishes children who need the aid. Thus, states and school districts can
often alter the original shape of federal education policy” (Vergari 2010: 542; see also Vergari 2007 and
Fuhrman 2004).

In the Federal Republic of Germany, the responsibility of adopting and implementing education policies is
ascribed to the Ldnder, the 16 subnational units constituting the Federal Republic. This right — which is
even described as innermost core competency of the Lander (Wolf 2008: 21) = is part of the so-called
Kulturhoheit der Ldnder ("Cultural Sovereignty of the Lander”). Walf (2008: 21) points out that while the
federal level in Germany has some competencies and responsibilities in the area of tertiary education, in
primary and secondary education each individual German Land theoretically is free and able, some very
general remarks with regards to supervision of schools or religious education notwithstanding — to pursue
the policy it wishes to implement without having to take into account influences from the outside.
Consequently, a whole variety of types and structures of schools, general pedagogical orlentations, and
expenses in the area of primary and secondary education exists among the 16 German Ldnder (see Wolf
2008: 27-38). However, the cverall degree of differences between Lander education policies should also
not be overestimated, as Erk (2003: 298) points out: "[D]espite disagreements [...] over the contents of
educational policy, political actors in the Federal Republic of Germany shared an all-German frame of
reference”.

Here we are therefore confronted with a clearly identifiable trend towards synchronization of Ldnder
education policies, which ends up at an extensively-developed "National education policy” in the terms of
Vergari's (2010) dichotomy introduced above, This political direction towards policy convergence is mainly
grounded in societal and public expectations, which in this policy field are {much) more centralized than
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1 Decentralization, Federalism and Democracy

the respective polity (Wolf 2008: 21). Interestingly, the main self-coordination institution of the Linder in
education policy, the so-called Kultusministerkonferenz (KMK; Conference of the Ministers of Culture and
Education), is even older than the Federal Republic, since it was founded already in 1943
(Lanzendorf/Pastarnack 2008: 50).

Over the years, more and more aspects of primary and secondary education became regulated by the
Kultusministerkonferenz, like the minimal prerequisites for the mutual recognition of degrees, common
grading, length of school holidays, begin and length of compulsory school attendance, and guidelines for
the teaching of certain topics in various school subjects (Walf 2008: 21). While public pressure already
precipitates a trend towards unitarization and therefore inhibits extensive autonomous education policies
by the Ldnder, limited funding also constrains ambitious own-initiative policy programs by individual
Lénder governments (Walf 2008: 22). These limited financial resources that Lénder can mobilize have in
the past been one of the most important gateways for federal intervention in this Ldnder core competency
via its “golden reins” (see chapter 4.2). For example, the federal |evel offered more than € 4 billion to the
Lénder to make the statewide introduction of all-day schools tempting for them (Wolf 2008: 22). However,
the federal level was unable to achieve any more right to say and to be heard beyond this introduction of
all-day schools by the Lander (Wolf/Hankes 2007: 368f.). In the 2000s, an important reform to the German
federal institutional structure took place,

While important changes with regards to German fiscal federalism or law-making on the federal level were
introduced, there was only one major change that affected education policy. This introduction of Art. 1040
of the German Grundgesetz (Basic Law) prohibits federal financial aid for major investments in areas where
the federal level lacks legislative competence. Therefore, education policy is from this time on definitely
excluded from areas in which the federal leve! can resort to the strategy of employing the "golden reins"-
approach (Wolf 2008: 22-23).

As already stated above, the role of the federal level is somehow more prominent in tertiary education
than in primary and secondary education, albeit the competencies of the federal level have been cut back
to some extent through the "federalism reforms” in the 2000s (Lanzendorf/Pasternack 2008: 43-44), As
with primary and secondary education, extensive self-coordination of the Ldnder guarantees — at least
partly = the satisfaction of public demands for equivalence of university course credits and degrees,
university admission requirements, and international affairs (Lanzendorf/Pasternack 2008: 50).

Additionally to this self-coordination of the Linder, since the late 1960s federal involvement in tertiary
education had been pursued, with federal funding being provided for, among others, the construction of
universities or the funding of research institutions with nationwide importance. Through the "federalism
reforms” in the 2000s, the federal level is now no longer allowed to fund the construction of universities
(Lanzendorf/Pasternack 2008: 50), again to prevent the federal government from applying the “golden
reins"-approach. This is called "Kooperationsverbot” {Cooperation interdiction). However, only a few years
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1 Decentralization, Federalism and Democracy

after the introduction of this Kooperationsverbot, various stakeholders quickly became more and more
critical with regards to this constitutional provision due to the fact that the Lander obviously were unable
to provide for tertiary education on their own. Consequently, a slackening of the Kooperationsverbot was
agreed upon in late 2014/early 2015.

Beyond being the years in which the "federalism reforms” were adopted, the 2000s also exemplified the
range of cooperation and variance that is possible with regards to tertiary education in Germany. While
due to the Bolognao declaration, which is aimed at creating a common European area of tertiary education,
a comprehensive reform of the German structure of university degrees was required and implemented
without major institutional problems regarding inter-Ldnder cooperation, some Ldnder during these years

also pursued a strategy of distinguishing themselves from others (Lanzendorf/Pasternack 2008: 51).

The most visible part of this trend was the adoption of tuition fees which were gradually introduced in
seven Lédnder after the German Federal Constitutional Court in 2005 found a federal prohibition of
introducing tuition fees to be unconstitutional. However, due to the voting out of office of several Lander
governments that introduced tuition fees and because of changing opinions among politicians since the
winter term 2014/2015 there are no longer laws requiring students to pay tuition fees in any German

Lond.
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1 Decentralization, Federalism and Democracy

8. Diverse Ways of Coping with Diversity: Experiences of Federal Success and Failure in
Asia

8.1 Democracy and Federalism in the Asian Context

Having presented the general foundations of federalism and decentralization and shown in detail various
fields where federalism and decentralization can be of service when designing and restructuring political
and administrative systems in specific contexts, we now would like to shed a light on practical experiences
Asian states and societies have had so far with federal and decentralized structures. The purpose here is
not so much to present the historic development but rather to analyze how different challenges in
particular settings were addressed with specific federalist approaches and what effects were attained.

When talking about Federalism in Asia the central issues are what kind of federalism can successfully
achieve autonomy, facilitate and promote democracy, and contain and reduce ethnic conflicts (He 2007:
10). The latter aspect also helps to explain why in most cases hold together federalism that is aimed at
preserving the unity of an existing state rather than bring together federalism can be observed these days
in Asia. The referral to federal models may appear somewhat surprising since in the 1940s and 19505 many
Asian countries made experiences with failed attempts to build up federations. In addition federalism
often was perceived as instrument of the former colonial empires and thus watched with suspicion.
Nevertheless despite the creation of predominantly unitary state systems, some forms of intrastate
autonomy structures would develop over time.

Thus a whole variety of federalist-style approaches can be discerned throughout Asia these days. While
India may be regarded as a fairly developed federal state that — despite some critical issues — often is
mentioned in the same breath with the United States of America or Australia, Sri Lanka still has to get
beyond the very first steps and has so far disappointed most expectations. Indonesia and the Philippines
have taken further initial steps, but still may be regarded as nascent federal systems. China and Hong Kong
retain high degrees of authoritarianism and do not represent a classical type of federalism; nevertheless
some developments may justify the argument of the People’s Republic being in the process of developing
a sort of de-facto federal structure, This is important to mention since some states constitutionally defined
as federation have so far lacked many of the material aspects that are normally connected with the notion
of federalism. For example Myanmar was defined in the 1948 constitution as federation. Nevertheless
untll recently it served as an example of failed federalism. Thus it is even more admirable and worth
supperting that today the Government in Naypyidaw has taken serious and determined steps toward an
authentic federal structure based on transparency, good governance and democratic ideas. In this process
it might be helpful to look into the developments that have taken place in the neighboring countries of
the region and learn from some of the experiences these countries have had with federalism and
decentralization,
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1 Decentralization, Federalism and Democracy

8.2 India: Careful but Steady Paths to Substantial Federalism, Democracy and Stability

The most praminent federal state in the region doubtlessly is India. Mevertheless also India already was
attached the label of quasi-federal claiming a strong centralist tendency (Wheare 1963; Munshi 1967;
lennings 1953). As a matter of fact, the center is privileged in a number of ways. First and foremost it may
reorganize the territorial boundaries of states as well as form new states either by merging states or by
taking territory away from existing states. In addition to this, the central state has the authority to appoint
and dismiss the head of the state executive, i.e. the State Governor, Particularly when it comes to threats
to the averall union or when it appears that the overall union seems not to develop in one direction, strong
provisions exist in favor of the center. Thus the central government can issue administrative directives to
the states to ensure compliance with the Union law(s) applying in the state. On top it can declare a state
of emergency if a threat to national security is assumed, and even declare the so called Presidents rule in
case of a constitutional crisis within one of the Union states which means that the central government
takes over rule in the state concerned (Mahajan 2007: 81f). As a matter of fact the two |atter instruments
were frequently applied to counter movements for autonomy and secession, and to protect the interests
of the ruling party at the center, a practice that in recent times had met with criticism, a note by the Indian
Supreme Court that also these instruments are not above judicial review and also de-facto checks by
strengthened regional parties (Makade 1969; Khan 1997; Mahajan 2007: 82). Particularly the latter have
contributed to alter the relationship between center and subnational units in favor of the states (Dua et
al. 2003).

In India, too, federalism was inspired by holding together different territories with different histories,
cultures etc, Federal structures provided India with the means to incorporate the more than 500 princely
states as new provinces or unite them with already existing territories and form a viable single state
(Mahajan 2007: B6f.). In creating a suitable federal design, the prevention of possible future secessionism
was the leading idea, Thus cultural identities — even if being recognized as to be treated with equality -
did not play a major role in creating territorial entities. The fact that the political space was kept free from
cultural aspects led to tensions as soon as in the post-independence period the state appeared to be more
consalidated. Demands for territorial recognition based on particular language-identities arase, leading to
violent riots and eventually the constitution of a commission the task of which it was to work out a
territorial reorganization that was to take more consideration of cultural identities. Therefore today we
can observe that a large number of states are following an ordering principle of cultural identity with
federalism offering them some degree of political autonomy.

One necessary condition that has played a major role in stabilizing the Union of India with its multiple
Identities within one country is the existence of a consalidated demaocratic political culture that is reflected
also in the Indian polity. Since its independence, India has followed a nearly straight and successful
democratic path with democracy not only surviving but indeed having gained strength and far reaching
acceptance over the years with the Indian population. This suceess is based on the fact that democracy
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1 Decentralization, Federalism and Democracy

contributed to significantly reduce the dominance of the majority that controls the center and thus
provide space for various groups and communities to share power. The interplay of federalism and
democracy further contributed to the emergence of diverse and plural elites particularly in the subnational
units, but not without considerable effects on the political situation in the center and throughout the
whole population (Mahajan 2007: 90ff.). The overall stabilizing effect that has been attained through a
federal and democratic arrangement can also be seen in the high rates of identification with the Indian
Union as a whole in addition to the particular cultural and thus regional identity. Nearly 50 % of the Indian
population declared to be very proud or proud to be Indian while at the same time carrying a strong
particular cultural identity (Linz et al. 2007; B0ff.). A particular success story within this context that might
also be of some interest to policy makers in Myanmar is represented by the Miso case that justifiably may
be called the "most striking case of successful accommaodation within the federal framework” (Mahajan
2007: 89). After the claims of the Mizo-community had grown more intense, leading to the establishment
of an armed resistance force in the late 1950s and the eventual seizure of the capital city of Alzawal,
concrete secession plans led to serious negotiations with the central Government of India and limited
recognition (Bhaumik 1996). After three decades of insurgency and resistance Mizorian became the 23"
state of the Indian Union in 1986 with even the former underground leader being inaugurated as its chief
minister. Despite the long history of insurgence and rejection of Indian demination, today maore than four
fifth of the Mizo population regard themselves both as Mizo and Indians fully subscribing to the Indian
Union {Linz et al. 2007: 28). It is important to mention, however, that attaining full recognition was no easy
way, but rather a cautious and hesitating endeavor. Being confronted with the need to act against the
threat of secessionism and therefore recognizing the Mizos as separate and distinct nation within India
helped winning their loyalty and made them become critical of the militancy within their rows and thus
paved the way for national reconciliation and integration into the Indian society (Mahajan 2007: 90},

Despite all the accomplishments in the context of Indian federalism and democracy particularly with
respect to ethnic integration and national unity, it must not be left unmentioned that within some of the
Union states struggles persist. While the distinct cultural identities within the union have been
accommodated through federalism and democracy, within some states minority rights are not as
respected and integration by far not an element of the political culture. Whereas India has turned out to
be a real and functioning multi-nation state, within some states we can observe a nationalist rather than
multinational attitude. Nevertheless it is again Constitutional provisos such as Article 29 and 30 which play
an important role in attempts to overcome these issues. While Article 29 gives all citizens who have a
particular lingual, ethnic or religious identity the right to preserve this, Article 30 states the right for those
citizens to set up own specific institutions of education. Following the respective decisions of the Indian
Supreme Court, this involves both teaching in a particular language and deciding on the content of these
teachings as long as they are constitutional. Since virtually any cultural identity which is majority in one
state has @ minority status in the other Union states, these provisions again are directed at equalizing
ethnicity, language or religion in a positive way to maintain peace and stability within the Union as a whole
since no such group can be ultimately suppressed, not even if one Union state or the other pursues a policy
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1 Decentralization, Federalism and Democracy

directed at an assimilation to the majority culture. This is particularly true since any educational institution
that is government funded is obliged to keep 50 % of its capacity for non-majority students (Mahajan 2007:
S4ff.).

To sum it up, cultural identity is the foundation for identifying separate units of the federation. Despite
some exceptions and cases where cultural communities are still seeking recognition, mast of the existing
states are firmly based on a shared linguistic or cultural identity. Thus India serves a good example of a
case where the existence of a federal structure provides space for accommodating diverse cultural
identities, This is very unlike the experience of Pakistan.

8.3 Pakistan: Ethnically Unbalanced Federalism, Non-Democracy and Political Instability

In order to get an understanding of why Pakistan and India made very different experiences with
federalism, it is crucial to take a closer look on the historical, geographical and demographical patterns
that characterized Pakistan after independence. First of all Pakistan started with the heavy burden of two
geographically separated territories in the middle of which lay an increasingly hostile India. Furthermore
Pakistan would build much less on the British tradition than India did, which is explainable by the fact that
it did inherit neither the political identity nor the political institutions of the British Raj. In this setting, also
the demographic situation was quite challenging with Bengalis comprising 54 % of the population while
the other relevant groups accounting for significantly less: Punjabis for 28 %, Pashtuns for 6 %, and Sindhis
for 5 %, Urdu speakers for 3 %, and Baluchis for 1 % only. Joining the demographical with the geographical
situation, it becomes evident that the Bengali majority of 54 % was concentrated in the separate Eastern
portion of Pakistan, while the Western portion, that contained thus less than half of the population, was
divided into several subunits. Despite their distance, the fact that Bengalis represented the majority was
perceived as a threat by the elites in the Western part of Pakistan. One attempt to deal with this situation
and the growing tension it caused was the so called Bogra Formula from 1953 that was directed at
equalizing Bengali overrepresentation by introducing a bicameral legislature. While East Bengal was to
have to majority of seats in the lower chamber, the Western provinces were to get the majority of seals
in the upper house — with the sum of the seats of the Western and the Eastern segment of Pakistan being
identical. This was combined with the provision that should different opinions in both houses occur, a joint
session of both chambers would be called in arder to pass the disputed measure by majority vote. The
Bogra Formula went into the Constitution which, however, did not come into effect since Punjabis and
Mohjirs who dominated both the army and the bureaucracy successfully prevented this (Adney 2007:
104f.). Instead a new constitution was adopted that created parity between East Pakistan and West
Pakistan which came into existence by merging the Western provinces. Instead of bicameralism, an
unicameralist parliament was designed with both parts of Pakistan each holding 150 seats.

This did not only lead to the generally instable and thus dangerous form of bipolar federalism (Adeney
2007a: 105; Adeney 2007b: 172), but also opened the way for an unequal policy of culture, language and
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religion accompanied by a highly centrist form of federalism that in addition lacked a democratic
underpinning eventually culminating in illiberal federalism.

While it might be regarded as understandable that during the early days of the existence of Pakistan when
the sentiment of insecurity was dominant, the state was too frightened to recognize regional languages
and instead attempted to unite its citizens around a sort of neutral language which was to be Urdu, a
language spoken only by about 3 % of the entire population as identity-building mother tongue. The choice
of Urdu, however, was only neutral on the first sight; rather it was meant to serve the Islamic case since it
was first and foremost the language of Islamic resistance against the Hindu Raj in the United Provinces.
This becomes even clearer when one makes oneself aware of the fact that the 1956 Constitution would
not allow provinces to adopt a particular language since linguistic or other regional identities were
regarded as threat — not to the unity of the nation per se, but rather to Islamic unity that was striven for
by the Muslim League.

In the same vein the so called One Unit plan was far from being ethnically or culturally neutral. This
dangerously asymmetric federalist design is also reflected in the fiscal dimension. Since, as mentioned,
Pakistan's federalism is highly centrist, and the center is dominated by particular ethno-cultural identities,
it Is those provinces where these groups are in majority, that alse receive the lion's share of federal funds
(Adeney 2007a: 108f.). Thus it comes with no surprise that due to this make up alone, Pakistan has been
much ridden by internal ethno-cultural conflicts throughout its existence. Despite many announcements
to overcome these problems, this situation has neither improved with General Musharraf taking over
power nor ever since, This has a lot to do with the fact that even in times of official democracy, far toa
many non-democratic forces prevail. The |ack of serious democracy prevents a federalist design that really
might be able to contribute to a solution of Pakistan’s severe domestic problems, At the same time it
becomes evident that a federalism that does not live up to demands of ethnic equalization cannot provide
the necessary means to support the development of true demecratic structures. To sum it up, the
particular design of federalism in Pakistan, where one province possesses the majority of seats in the lower
chamber, and also dominates a polity that is markedly non-democratic, creates persisting instability
(Adeney 2004).

Looking at the cases of India and Pakistan it becomes evident how important the role of democracy is in
stabilizing federal political systems on the long run, and what great role a well-designed federal make-up
can play in reinforcing democracy. An interesting variation is represented by the case of Malaysia, where
federalism has been applied not to promote a full-fledged democracy but instead fostered semi-
democratic structures,
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1 Decentralization, Federalism and Democracy

8.4 Malaysia: The Dangerous Attempt to Ease Ethnic Tensions with Majority Controlled
Minimal Federalism and Semi-Democracy

These semi-democratic structures can best be described as interplay of authoritarian and democratic
elements. While on the one hand power is at least partially curbed, on the other hand in some instances
it Is genuinely shared. A major instrument in this setting is the United Malays Mational Organization
(UMMNO), the ethnically based party organization of the Malayan majority that dominates the country.
Significant means of power preservation are filling party coders with public resources or weakening
opposition parties by either drawing them once and again in the fold of its ruling coalition or having them
confronted with various limits on civil liberties (Case 2007: 125f.).This limited form of democracy is met
with a highly centrist form of minimal federalism in which the relationship between center and state is
designed in such a way that despite its federal make up significant leverage remains on the side of the
central government that already had been used for significant infringements with respect to state-level
authority.

The current semi-democratic structures paired with minimal federalism may be interpreted as the heritage
of British infarmal imperialism. While during that era Malay rulers were serving as co-opted elite on behalf
of the British, the colonialists provided for an influx of cheap Indian and Chinese laborers who had to work
in tin mines and on plantations, After the Second World War the British reorganized this particular make
up bereaving the Malayan elites of their privileged positions by granting equal citizenship rights to the
formerly ethnic Chinese and Indian minorities that had so far been without rights or status. Originally
implementing a unitary system, the British had to react to the strong Malayan dissatisfaction by
transforming the political system into a federation. The design chosen nevertheless — territorial instead of
multinational federalism — eventually was not apt to safeguard minorities but rather effected in
manifesting their inequalities and leading to violent resistance by the non-Malay minorities. As a
consequence, the Malayan majority even reinforced the system according to Malayan dominance by fixing
quotas favoring individuals of Malayan ethnicity in various fields such as university placement, public
sector hiring, business licenses and equity ownership. Being aware that overstepping the mark in matters
of cultural superiority might turn out dangerous, the Malayan majority granted some important rights to
its minorities. First and foremost the state-funded educational system has maintained support for Chinese
language instruction at the primary level, which is unigue among Southeast Asian countries with Chinese
minorities (Case 2007: 125),

The Chinese minority is even able to gain important political position in the state of Penang, where the
population share of ethnic Chinese Is rather significant. Still this has to be seen as attempt to acquiesce
the Chinese minority rather than as expression of real power since the party representing this minority
has to serve devotedly as junior partner in the UNMO-centered Barisan (Case 2007: 141f.). It can be
observed that while in situations where state-level governments are aligned with the central government,
they appear nearly to operate as franchises, serving the center, but usually in ways that meet mutual
needs, in situation where state-level governments are aligned with the opposition at the national level,
they find themselves confronted with severe constraints by the central government. This is particularly
true with respect to funding, And since the Malay dominated central state has control over most forms of
revenue generation, monopolizes direct taxation and retains virtually all rights on indirect taxation, and
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furthermore started tapping resources that originally had been under state authority (Case 2007: 132;
lomo et al. 2002: 9), the center has tremendous financial leverage over the states which it regularly uses
to pursue its own, .2, the Malayan majority’s Interests.

It is with systemic encroachments like this that also the notion of federalism gets severely infringed. These
are also reflected in the central control over not only the classical areas of the central federal state such
as foreign-, defense-, and monetary policy, but also those policy fields such as domestic security, justice,
education, public health and welfare that normally are the domains of the subnational units. What is left
to the states is basically the implementation of federal policies as well as the provision of respective
services (Watts 1999: 37). Watts (1999; 41) may be right when he states that while the federalist
arrangements in Malaysia are "relatively centralised legislatively, they are much more decentralised
administratively”. But where in many cases a high degree of administrative decentralization may be
regarded as a sign of a high degree of de-facto autonomy of the states, in the case of Malaysia this only
applies when state governments a willing servants of the center.

With its territorial type of federalism the aim of which is to disorganize minorities and thus prevent
secessionism, minorities, in their dispersion, indeed are effectively denied even state-level power through
which they might realize more fully their economic and social aspirations (Case 2007; 124f). The overall
strategy of the Malayan majority government is to grant minimum rights in order to gain at least a certain
degree of legitimacy. This strategy is aimed at providing just enough benefits or democratic space that
minorities hold just enocugh stakes not to resort to anti-system measures. 5o far, Malaysia has set on a
policy of privileging a particular ethnic group with the instruments of minimal federalism and selective
democracy. This has probably worked out better than referring to brute authoritarianism. Nevertheless it
is more than doubtful that this strategy will prove to be successful on the longer run.

This might also be deduced from the example of the Philippines, a unitary state with a guite distinct
democratic tradition that has developed a high degree of decentralization and is moving ever closer to
substantial federalism.

8.5 Philippines: Strong Decentralization, Substantial Local Democracy and a Federal Path Ahead

Just as many other countries of the region, the Philippines, too, were confranted with the challenge of
multi-ethnicity, diverging cultural identities and ethno-regional separatism. After a series of only less
successful experiments with autonomy and following the end of the Marcos regime, democracy was
restored in the mid-1980s and with it came new attempts to devolve political power in substantial ways,
alming amongst others at accommodating the specific demands of the Muslim population both in the
southern parts of the country and in minarity cultural communities in the north. These decentralization
attempts included such important aspects as the delivery of basic services in health, education, social
welfare, and agriculture. While playing no role at that time, the discourse on federalism over the last years
has developed not only as a possible and may be even the most suitable solution to the persisting problems
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of dissidence, but also as a way of promoting palitical participation and thus creating long-term stability
(May 2007: 165},

Currently the Philippines are made up of 80 provinces, each of which is headed by an elected governor
and vice-governor. Furthermore each province has a legislature composed of elected members from the
provinces, municipalities and component cities, the presidents of the provincial barangay federation and
the provincial youth federation as well as three sectoral representatives.

Pravincial Governors not only have significant power and authority, but also represent a crucial link
between the national government and the municipalities the main purpose of which is to serve as a
“general purpose government for the co-ordination and delivery of basic, regular and direct services and
effective governance of the inhabitants within its territorial jurisdiction” (May 2007: 172). Every
municipality has a mayor and a vice mayor as well as its own legislature which is made up of elected
individuals form the respective municipality’s barangays (L.e. the lowest administrative unit in the
Philippines which is the subdivision of a city or municipality), the presidents of the municipal league of
barangays and youth federation, and three sectoral representatives. On this level, the mayor is a fairly
powerful figure that bases his extensive authority on the Local Government Code. According to this very
code, the municipalities’ sub-divisions, or barangays, which represent the lowest administrative units of
the Philippines, serve as “the primary planning and implementing unit of government policies, plans,
programs, projects and activities in the community, and as a forum where the collective views of the
people may be expressed, crystallized and considered, and where disputes may be amicably settled” (May
2007: 172). Though being the lowest politico-administrative unit, each barangay has a legislative body
being made up of the chief executive, seven elected members and the chair of the local youth organization.
Furthermore the law demands a barangay assembly comprising all residents of the barangay aged 14 years
and above. This institution is to meet at least twice a year to discuss suggestions of the legislative body of
the barangay as well as other issues concerning the barangay. The assembly is both entitled to initiate
legislation and to play a central role in local dispute settlement (May 2007: 172). Currently there are more
than 1,500 municipalities with approximately 45,000 barangays. Given the distinct features of democratic
participation on the subnational levels, it comes with no surprise that notions of a more formalized
approach to federalism have been observable for a while.

In this context it is worth mentioning that the idea of federalism without ever having taken strong foothold
has some long lasting traditions in the Philippines. Already the revolution against Spain saw as outcome a
(short lived) republic with a federal constitution.

Some decades later, Antonio de las Alas argued for a Swiss-style confederation of 20 autonomous states,
while Salvador Araneta proposed a federal republic made up of five states. In 1986 the Mindanao People’s
Democratic Movement emerged aiming at establishing the Federal Republic of Mindanao where a
proportionate cultural representation of Christians, Muslims and tribal groups was to be realized. While,
as mentioned, these ideas would not find their way into the newly drafted constitution, the 1990s saw the
re-emergence of the federal issue. In the early 20005 some senators took up the issue but could not get it
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1 Decentralization, Federalism and Democracy

further. At that time, however, also foreign governments and NGOs began to offer workshops to discuss
federalist options for the Philippines.

These initiatives were met with great interest and approval and prominent individuals of the Philippines
like political scientist and former University of the Philippines president, lose V. Abueva strongly spoke in
favor of a shift to a Federal Republic of the Philippines with a parliamentary government (Abueva 2000,
2001; 2005). So did House of Representatives Speaker lose de Venecia who characterized federalism as
the “best antidote to secession and separatism” (May 2007: 176). Not without reason it was also him who
recommended federalism not only to his country but also explicitly to Myanmar,

That federalism does not necessarily always take the formalist figure, at least not right away, has become
evident with the case of the Philippines. This will also become clear, if in another, much lower dimension,
however, when looking into the Chinese case, The significant difference here nevertheless is the virtually
complete lack of democratic structures,

8.6 People's Republic of China: (Un)intended Informal Federalization without Democratization

From a purely formalist point of view the guestion arises why China is addressed in this textbook on
federalism and democracey in the first place. The People’s Republic does neither have any constitutional
division of power between levels of government nor can we observe any separation of powers within the
government. Instead since its foundation in 1949, the People’s Republic of China has been a unitary state
with all provincial governments merely being subordinate administrative organs of the central state which
are to accept the unified leadership by the State Council, implement administrative measures, regulations
and decisions by this institution and be responsible and report to it.

At the same time it is the State Council that determines the functions and authorities of the local
governments. Furthermaore it has the power to nullify their decisions, impose martial law in the provinces,
and direct its auditing agencies to conduct inspections of financial discipline. A similar pattern applies with
respect to legislation. While provincial people’s congresses are empowered to make local laws, the
Standing Committee of the Mational People’s Congress can annul this legislation at its discretion if
perceived as conflicting with national laws. Even more striking, no distinct line of demarcation regarding
the scope and content of the respective legislative authority between the central and provincial
congresses exists (Zheng 2007; 214).

Nevertheless building on the behavioral tradition in federalism studies (Schulz 1979; Nelson 1980; Triska
1980; Reagan et al. 1981; Elazar 1957) the People’s Republic of China was repeatedly characterized as
semi- or de facto federalist system (Zheng 1995; 2000), arguing that the de facto power of local
government officials was regularly much greater than their constitutional authority, Thus they are
assumed to be in a situation to “defend their local interests in the face of the central power through the
use of various local resources, such as social identities, a shared local political culture, distinct economic
activities and interests, the statutory powers of local authorities, and the interests of local political party
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1 Decentralization, Federalism and Democracy

organizations” (Zheng 2007: 215). This seems to be particularly true in countries such as China where a
sound legal infrastructure is lacking.

Unlike in societies with a consolidated system of rule of law, in China on the level of local governments
laws, regulations and contracts regularly mean the beginning of business rather than the end. Thus the
enforcement of laws, regulations or contracts is a matter of various forms of bargaining between the
center and the individual provinces (Zheng 2007: 215). While the People’s Republic's constitution does of
course not provide for this type of behavior, at a practical and behavioral level this specific informal type
of division of power can be cbserved. Some central powers, as in other, formal federal systems,
undisputedly belong to the central government; these are for example the conduct of foreign policy and
issues of national security and defense.

On the other hand as political practice shows, issues such as road construction, local public safety, school
building and most local economic matters are quasi-autonomously decided by the local governments.
While the provisio remains with the center, it is rarely executed. Even shared powers can be detected.
Thus power shifted from the center to the provinces since the provinces could develop their own
independent power bases by taking the role of economic planners and increasing their local wealth, With
increasing power and wealth the de-facto bargaining leverage vis-a-vis the center grew. Nevertheless no
formal acknowledgement of federalism have been made so far (Zheng 2007: 217ff.). And at least for an
overseeable period of time this also seems highly unlikely. Not only are the priorities of the current Chinese
government on stabilizing the ecomomic growth rather than commencing any experiments with the
political systems. This is particularly true with respect to ventures that might undermine the current
doctrine of the Chinese Communist Party and a centralist national culture that on top had made quite
ambigous experiences with federalism in the beginning of the 20" Century. And since federalism these
days also is frequently discussed in the context of so problematic issues such as Taiwan, Tibet or Xinjiang,
chances are low that formal federalism’s reputation will increase soon.

This is somewhat critical since there are indeed significant disparities as well as diversities among the
various provinces of China, As other cases have demonstrated, the institutionalization of the existing de
facto federalism or alternatively the establishment of a more traditional form of a federally based political
system might be favorable also with respect to the People’s Republic for all the benefits described above.
Instruments such as Fiscal federalism, for example, could act as a remedy for the tremendous disparities
between the rich and poor provinces. Steps into the direction of a (more) substantial federalism in China
would require the parallel opening towards democratic procedures.

As could be shown, federalism can only be successful when paired with democracy. Democracy, however,
is not perceived as positive a value and viable social basis but rather as both a cultural and foremost
political danger. This might in the long run cause significant problems or even turn out fatal as all cases
where whichever form of federalism was attempted without being prepared to build it on a democratic

a0 Pelitics, Gavernance and Public Administration in National and Subnational Settings



odfaybeiéganpafitn unoquosd 4§ 3fmaqh 1

wyzafrilangd (Zheng 2007: 215p $Ewsean pusomefimemncbmiofoosd orgeblitedl som EEtgmopt
mopft ojod Géodidlo

oiprposadiiog gopiilppcieanogdioonh qqenfmoglappoistendicl oxgcifet polofjescs mfeq
mepmanon [Bdlogh Bdwden pusseps efigiepied gdmdmemag mimiddergbepmdit
aﬁrﬁ*ﬂcwﬁyﬁiﬁcuqﬁ cuﬁ:nmﬁg% Eé;nﬁm&fq& Sohood éj&q_ﬂmé (Zheng 2007: 21Sh
e il ™ W S
o eBEcrS g fiems conuof achaqeSopbupuiprtelol oo S3Egier
fadelrods mafgligong wfidl puwn §EERreqrpclog sdpomicifgeqy ommpcden: digabeps [§8dlooph

Bepepé Blleq dber eanigiigdimg wiewndedRly sdeljeongl [bypmgpubméighcn
sopliesnciopfffiigl  gdcfeandipeqalgmepeys  gSefjeonmirqupm  RuSiEobayby
obéldmbeongfoget Difgeantgipidloph oBnobanilizin [oohouexiopk mefamd
ofmandy p5GEgloyloiiliy guikilugh momep yeomoliearn obiEzlemdiol eopqdlavgh
S5 GeSyedepiongd Bignery Bochheassogh mofoompebacfls sobceass FaoSoqbiany dioncd
Béoncofifé Bfmogoiadenn wiBEzlmmanmeic cbeantliff: cubdistmmanad olnof
¢ BeSedepic} sepcifoniloogh cpbféglomamnyf abimfgdoy Ffifennlslony cdmmlst
efBEayod BEE:BEpficonl: [Fhognomdloogdh Bepopl wemd wdbsgqulephd cmeprolmBmedigfzé:
wfeoxdl (Zheng 2007 217 [Fioobeybecpdfcan msmndmpaboogh solsgudesdsd mdmuddly
oyé o) moonmens mggh spdickdlogh codfmgodmfiquoph Btegopbunie’ cocheoy odindqicond
e PppuyomsEboonh S camnbgriegeifilaogh g SEngd o apy mofbigt uobaS
opBat obogSd meminds vabeean meaPRPRHEIP oS cxbmudlags
odtegddilern maigomopenypdt fciabgaeeteon cdemnbyciypd} sl ety
fgolooghe makcaaf:agé shaguiogbed oifob Taiwan cBoch  Tibet & gfauf: Xinjiang cilear
[onsrumgfaadodoyed ofppemn sampegieylep sdbaqubopbal oadbmod: ol [Ecopdffuncned
mgﬁmﬁe godrikoyehdlooghn

ngedfie GdscSuprenfrincd Froxeanmpugdiupyt vaiingerdesflicised gimade meld:
Slooghs ffidadeprogbecy BEquniel condonfahiesen codbey axcesprigunioquiopdel mg moph:
oGl mefmmeanigoffl Jondd mfupghcbionfif ubsqdmefly §8§ mefmangs
feeeqosborgdoantfliongd madgicifiifca nofpeoppemd cughliRbiclmpt mecdledy
wgofitngdo ndfighiidod poe ogequboqlopboifenn  gatodupi}
2fEsEF qiomncanfSsSupnl wbieaniilpda oyl mofmed Peoesfii qex
§Edlooghs cagh§lecpt ucbaqcbopla} (§3) Bglyr cpfoliqh apigSemtgdugdaliler oobfffqeborgh
SGmaqd pbotropbygipinid] codbamajronal Geabeph [FoIgh

ocBaSoybax Smcclyl cjordgaos conbigsfiSciS cHBIBBIIRD Spot Soreeds
wosmn oblinsgloheomtn gfnbifean opegmefimboicont: oglila wismpgsd
§itoq mypdordedmfed gfEEup: fepclooghn wiic] gREREGES mowgpied Fhremnsorn Fong
o FoecTvseofSikont JEeBol BBosREakuste oboory. tcbundSopbiicinmSectuciiies
33meebmchisedlopl voopSerndsd udoquSel Bfmenediumal §otaquboppyn obfifydiong:

Hieohnalyl comgamuntl {iieq nliqbeqst Gdgnialen go



1 Decentralization, Federalism and Democracy

basis and allow for a mutual development of federal and democratic structures and political cultures,
Cases as the Soviet Union or farmer Yugoslavia act as the best madels for this insight,
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1 Decentralization, Federalism and Democracy

9, Conclusion and Possible Implications for Myanmar

Having outlined the basic aspects of decentralization and federalism, we would like to think about the
implications for Myanmar. When talking about federalism in Myanmar, one has to be aware that the
notion of it and even the very term “federalism” has for a long time been negatively connoted at best and
highly dangerous and even lethal at worst. Talking about federalism was equaled with preparing secession
and planning on the Union's destruction. That the very opposite has turned out to be true in the rest of
the world at least where some basic additional features such as true power sharing, true rule of law, true
good governance, true participation, true liberalism and true democracy were additionally introduced, can
easily be verified when looking to the history of the last decades. And it was shown in this book. Therefore
it is very positive that these days in Myanmar the idea of federalism is increasingly regarded as something
positive, as a way to solve some of the most pressing problems in the country and thus as an instrument
to preserve the Union by strengthening the states and regions instead of keeping them virtually powerless
under tight central cantral.

In this, however, also lies a particular danger: since problems are pressing a quick solution is desired. And
this quick solution often is expected to lie in federalism, to be more precise in the federalism. However
there are neither quick lasting solutions nor Is there the one federalism. As shown, federalism is a toolbox
rather than a unigue particular model, Federalism is about sharing power and making states and unions
participate side by side with the central state in affairs of power as equal partners with clearly assigned
authorities and competencies based on the notion of subsidiarity. As has been shown, each federal
country in the world had to develop its very own, very unigue federal structure that appeared to fit best
the Individual situation with respect to history, society, culture and socio-political as well as socio-
economic aims. This tock time and as any other social system, no federalism in practice has ever reached
a final state. Germany has a federal tradition of more than one thousand years, but at the same time has
been an empire, has seen kingdoms and principalities and not that long ago two devastating totalitarian
regimes that brought the country nearly to its end for good. In making up their minds, the Germans in the
Western part of what was left of the once big country after the loss of the Second World War in 1945,
decided to come back to the federal tradition but base it on a strong and self-defensive democracy, a strict
rule of law that is based on human rights and human dignity, a liberal and participative political and
economic system that however takes the needs of each individual human being as guideline to state
affairs, policy-making and public administration. The transformation from the totalitarian experience of
MNazi-Germany after the dramatic failure of democracy in the Weimar Republic that was established after
World War | and ended with the take-over of power by right wing extremism and a securitization,
militarization and totalitarization of the German society was no easy task, even if the formal aspects were
laid down in the German constitution, the Basic Law, and consequently made an institutional reality right

o2 Politics, Governance and Public Administration in National and Subnational Settings
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1 Decentralization, Federalism and Democracy

after, Nevertheless it took generational changes to make federalism, liberal democracy and civil society
become an integral part of national conscience and German identity.

The current developments in Myanmar bear quite a falr amount of hope. In growing parts of both wider
population and elite the notion of federalism Is perceived as something positive and helpful, a viable
instrument to address the current problematic issues. Interest in federalism can be detected within the
public administration, within the national parliament as well as various regional parliaments as well as
within civil society as the example of the Myanmar People’s Forum and its extension to the wider
countryside via the Local People's Forums shows. Even ethnic armed groups are considering fairly designed
federal solutions as a realistic alternative to secession. Up to the top level of public administration and
throughout all ministries, departments and divisions, good governance, democracy and federalism have
become part of the agenda. For many of the decision makers at the same time it is evident that a
transformation of this dimension will take time and patience since awareness must be raised throughout
the whole population as well as within the top political elite.

In arder to develop the necessary foundations some particular aspects should be focused on in particular:
Parliaments on both the national and the state/regional levels should receive more powers if they are to
fulfill their purposes in a way that takes advantage of the benefits federalism has to offer. Along with this,
a higher degree of authority and competences should be handed over to the states’ and regions'
governments and institutions, so that the authority over significant portions of central policy fields such
as domestic security (policel), public health and education are held by the states and regions. Alsa here
muadels of close cooperation between the national and the subnational levels are possible if wanted, but
it is crucial that the states and regions do not merely represent a nice but powerless fagade for the
continuation of virtually exclusive central state control. In the current situation this does first and foremost
affect the role of the armed forces. With the heritage of the recent decades, removing the army
completely from politics and society appears unrealistic. Thus re-designing civil-military relations, in in a
way of establishing civilian primacy over the military while preserving an impeortant role for the armed
forces in politics and society, along with creating liberal-democratic and participative institutions and a
firm rule of law along with patterns of efficient and respected good governance will be important steps
and also essential foundations of a stable federal arder and thus a durable solution.
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This is the motto that describes the work and mission of the Hanns Seidel Foundation. This
maxim applies not only Lo its commitment in Germany - especially in Bavaria - but also abroad.
Since it was established on 11 April 1967, the Hanns Seidel Foundation has been carrying out
political educational work with the aim of promoting the "democratic and civic education of the
German people based on Christian principles”, as stated in the foundation's statutes,
Cansequently, the political education work of the Hanns Seidel Foundation is based on an image
of man that includes both the unrestricted development of personality and autonomy as well as
social responsibility and solidarity. Today, this mission is more relevant than ever, in view of the
increasing demand for more personal responsibility, for a “culture of self-reliance™ and an
“active civil society” which are so characteristic of our times.
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